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The Reader Writes 





State Courts Still Hold Jurisdiction 
Sir: 


I was interested in your article entitied 
“Federal-State Relations in Labor Law” in 
the March issue of the LABor LAw JOURNAL. 
While you made a superb effort to find a 
common principle to rationalize the cases 
which you mentioned in the article, it seems 
to me that possibly the cases are beyond 
rationalization. At any rate, I am still much 
in doubt as to the scope of those decisions. 
In any event, your conclusion that the 
Plankinton case may stand for the proposi- 
tion that local courts may no longer enjoin 
violence on the picket lines appears to be 
contrary to the position which the National 
Labor Relations Board itself takes. In the 
National Maritime Union case, 78 NLRB 971 
(No. 137), the Board quoted with approval 
the following legislative history of the Taft- 
Hartley Law concerning violence: 

“Some of these acts are illegal under state 
law, but we see no reason why they should 
not also constitute unfair labor practices to 
be investigated by the National Labor Re- 
lations Board and at least deprive the vio- 
lators of any protection furnished by the 
Wagner Act.” 

In addition, there are many decisions by 
state courts holding that the state courts are 
not shorn of equitable jurisdiction where 
the act complained of also violates state 
law, notwithstanding the conduct may also 
constitute unfair labor practices under the 
federal act. 

Harry L. BrowNe 
KANSAS City, Missouri 


Annual Index 
Sir: 


We are subscribers to the JOURNAL and 
find it an excellent publication. 

It is our sincere hope that at least the 
last number of each volume will contain a 
thorough index to all of the material con- 
tained in the several numbers of each vol- 
ume, so that the JoURNAL will be a useful 
tool on our book sheives. 

SHULTz & FAHY 
ROcKFoRD, ILLINOIS 


[The December, 1950 issue will carry an 
index of material published in the first fifteen 
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issues. Thereafter the index will appear in 
each December issue, covering material 
which appeared during the year.—Editor] 


Figure It Out Yourself 


Sir: 

The review of Mr. Lipkin’s “Mental Multi- 
plication” on pages 494 and 495 of the March, 
1950 issue of the JOURNAL reminds me of a 
method of multiplication whereby you can 
multiply any number by any other if you 
can multiply and divide by two. 

Let’s illustrate—we’ll take 176 x 177. 
If we multiply these two numbers by abacus, 
by electronic calculator or by sixth-grade 
methods, we will get 31,152. 

Now let’s do it by the system of two’s. 
This is the solution: 





A B Cc 
176 177 x 
88 354 x 
44 708 x 
22 1,416 x 
11 2,832 2,832 
5 5,664 5,664 
2 11,328 x 
1 22,656 22,656 
31,152 


The process is as follows: 
(1) Set up three columns—A, B and C. 


(2) Start by putting one of the numbers 
to be multiplied at the head of each of 
columns A and B. 


(3) Keep dividing by 2 in column A until 
you come to number 1. Drop all fractions; 
they are not needed in this simple system. 


(4) Give each column A number a mate 
in column B, by multiplying the lead num- 
ber (177) and each successive number by 
2 as shown in the solution. 


(5) In column B strike out all numbers 
whose column A mates are even numbers. 


(6) List in column C the numbers re- 
maining in column B, these being the num- 
bers whose column A mates are odd numbers. 


(7) Now add the numbers appearing in 
column C and you have your answer— 
31,152. 


(Continued on page 566) 
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The Developing Law 
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Current Labor 
Problems 








JURISDICTIONAL DISPUTES 
Under the Taft-Hartley Act 


HE TRIAL RUN of the jurisdictional- 
dispute features of the Taft-Hartley Act 
is over, as a recent decision calls sharply to 
our attention. One of the rule-of-thumb signs 
that the NLRB considers a Taft-Hartley issue 
fairly well settled is present in this latest 
case: It was passed on by a three-member 
panel, whereas in the as yet unsettled cases 
the full five-member Board generally sits. 
Another indication that the Board feels it 
knows its way around the issue—a better 
one than the first—is that the latest decision 
marches along pretty well with its prece- 
dents. All this is not to say, however, that 
the total effect of the T-H jurisdictional- 
dispute features lies limpidly clear, that the 
answers to all the possible issues are at 
hand and that the various approaches to 
such disputes are functioning perfectly, with 
smooth meshing all round. Quite the con- 
trary. About all that can be said now is 
that most of the problems are fairly evident, 
and that the main thrust of the act is be- 
coming apparent. We shall try in this arti- 
cle te present a fairly complete picture of 
the Taft-Hartley approach to jurisdictional 
disputes, probing and evaluating as we go 
along. The NLRB decisions in point will 
be analyzed. And we shall conclude with a 
summary listing of the more important prob- 
lems raised, settled or unsettled. 
One of the more important things to re- 
member throughout this discussion is that 
practically everyone is against jurisdictional 


disputes. President Truman and his sup- 
porters in Congress have gone on record 
as desiring legal restraints. Senator Taft 
is against them. Even the labor unions 
deplore them, except, perhaps, unions cur- 
rently embroiled. Out of this general 
condemnation, the comprehensive measures 
contained in the Taft-Hartley Act emerged. 
As we shall see, the act goes beyond re- 
straining only the traditional type of juris- 
dictional dispute, but it is nevertheless well 
to remember that jurisdictional disputes had 
few supporters when T-H was passed and 
that no volunteers have rallied to their ban- 
ner since then. 

Traditionally, the term “jurisdictional dis- 
pute” has been used to describe the situation 
where two or more unions contend that 
their members are exclusively entitled to 
perform a given job or combination of jobs. 
There has been a certain amount of almost 
metaphysical analysis by some students of 
the labor movement in an attempt to narrow 
the definition down to the point where such 
a dispute can exist only if the contending 
unions are affiliated with the same parent 
organization, as in the historic dispute be- 
tween the Teamsters and the Brewery Work- 
ers when the latter was an AFL affiliate.’ 
3ut such an attempt can become ridiculous 
in certain circumstances. Consider it, for 
example, in connection with the recurrent 
disputes between the Carpenters’ Union and 
the International Association of Machinists.’ 





1See, for example, Board Member Murdock’s 
dissenting opinion in Moore Drydock Company, 
2 CCH Labor Law Reports (4th Ed.) { 8684, 
81 NLRB, No. 169, especially at note 25. 
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2Cf. U. 8. v. Hutcheson, 3 LABOR CASES 
1 51,110, 312 U. S. 219 (1941). 
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This same dispute flared out as well when 
the IAM was affiliated with the AFL as 
when it had disaffiliated. It does not seem 
particularly useful to say that the contest 
over the same point was a jurisdictional 
dispute when the IAM was affiliated with 
the AFL, but that it became something else 
after the disaffiliation. Be that as it may, 
we are probably justified, all things consid- 
ered, in terming the dispute between the 
Carpenters and the Machinists over the in- 
stallation of metal doors an example of the 
traditional type of jurisdictional dispute, re- 
gardless of whether the dispute occurred at 
the time when both unions were affiliated 
with the AFL. Because new types of dis- 
putes have become known as “jurisdictional,” 
however, it becomes advisable to think of 
the traditional type as a “work-assignment” 
dispute. 


ITH THE ADVENT of the labor re- 

lations type of legislation, both state 
and federal, a new type of “jurisdictional 
dispute” has introduced itself. This new 
type does not concern itself primarily with 
the matter of which persons are to perform 
given work; the contending unions, in this 
type of dispute, are satisfied with the em- 
ployer’s assignment, They are disputing, 
instead, over the right to represent the 
employees performing the work. One way 
to put it is to call it a dispute over men, 
rather than one over jobs: The unions are 
satisfied to permit the employer’s allocation 
of work to remain effective, but they dis- 
pute with each other over the right to rep- 
resent the workmen in collective bargaining 
with the employer. Again, in accordance 
with growing usage, we may call this a 
“representation” dispute. 


Under the established principles of mod- 
ern labor relations legislation, these “rep- 
resentation” disputes should be settled by 
an election—by a secret-ballot determination 
of the choice of the employees involved. 
At first, however, the NLRB declined to 
order elections in cases involving represen- 
tation disputes between two unions affiliated 
with the same parent organization.’ Its 
theory, at that time, was that the affiliated 
unions, or their parent, should settle the 
dispute by means of their own internal pro- 





cedures. Whatever may have been said at 
the time of this violation of the principle 
of employee choice, the fact is that in more 
recent times the NLRB has come more 
and more to order elections in such cases, 
having discovered that effective intraunion 
settlement of these disputes cannot always 
be expected.* Of course, where the dispute 
is between two unions not affiliated with 
the same parent organization, standard prac- 
tice is to order an election. 


One of the more perplexing situations 
arising under the original NLRA existed 
where a union struck for bargaining rights 
notwithstanding the fact that the NLRB 
had previously certified another union as 
bargaining representative. Just before en- 
actment of the Taft-Hartley Act, the NLRB 
ruled that, in such a situation, the employer 
has a right to discharge the strikers. As 
welcome as this right might be to employ- 
ers, it by no means settles all their prob- 
lems. In many instances the employer’s 
main interest lies not in disciplining or dis- 
charging strikers, but in continued full pro- 
duction. Where replacements are hard to 
find, as they are especially in tight labor 
markets, it is small comfort to an employer 
that he may discharge strikers. What he 
wants is to get the men back to work. 
He cannot do this by giving in to the strik- 
ing union, for then the already certified 
union will make trouble, as it has a right 
to do since it has been certified as exclu- 
sive representative of all the employees in 
the bargaining unit involved. Prior to the 
Taft-Hartley Act, the law afforded the em- 
ployer no relief in this type of situation. 
Indeed, the Norris-LaGuardia Act stood as 
a barrier to the issuance of an injunction 
against any peacefully conducted strike, even 
one by a minority union striking in defiance 
of an existing NLRB certification.’ 


This particular situation is adequately 
taken care of, insofar as employers are con- 
cerned, by the T-H-amended NLRA. Section 
8 (b) (4) (C) makes it an unfair practice 
for a union to call a strike where an object 
is “forcing or requiring any employer to 
recognize or bargain-with a particular labor 
organization as the representative of his 
employees unless such labor organization 
has been certified as the representative of 
such employees. .. .”*’ Moreover, the act 





3 Aluminum Company of America, 1 NLRB 530 
(1936). 

*Cf. Harbison-Walker Refractories Company, 
43 NLRB 936 (1942); Kistler Stationery Com- 
pany, 51 NLRB 978 (1943); Sherman White 
Company, 58 NLRB 1024 (1944). 
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5 Thompson Products, Inc., 722 NLRB, No. 150 
(1947). 

*Cf. Yoerg Brewing Company v. Brennan, 9 
LABOR CASES { 62,577 (DC Minn., 1945). 

7 Oppenheim Collins & Company, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 8897, 83 NLRB, 
No. 47 (1949). 


April, 1950 e Labor Law Journal 











does not stop there. It goes on to provide, 
in Section 1) (1), that whenever NLRB 
agents have reasonable cause to believe that 
a strike exists in violation of Section 8 (b) 
(4) (C) they must seek an injunction in 
any appropriate federal district court, and 
that the court may disregard the anti- 
injunction features of the Norris-LaGuardia 
Act in granting injunctive relief.’ 

So much for the procedures dealing with 
representation-jurisdictional disputes. Fur- 
ther treatment of them is beyond the scope 
of this article, which is concerned mainly 
with the work-assignment type of dispute. 
As we shall see, however, no treatment of 
the latter type of dispute is adequate which 
omits reference to the main outlines of the 
NLRA approach to representation disputes. 


7}OUR FEATURES of the NLRA are 

immediately relevant in any considera- 
tion of the impact of the act on the work- 
assignment type of jurisdictional dispute.* 

(1) The first relevant feature is the act’s 
prohibition of the closed shop. Under Sec- 
tion 8 (a) (3) and Section 8 (b) (2) it is 
an unfair practice for an employer to agree 
to or to implement a closed-shop agreement, 
and for a union to ask for the execution or 
for the implementation of a closed-shop agree- 
ment.” In a work-assignment dispute, the 
union demands of the employer, in effect, 
that he employ only members of the union 
to perform the work in dispute. Clearly, 
such a demand violates the act’s closed-shop 
prohibition, and is unlawful to that extent. 
As we shall see in discussing the NLRB’s 
determinations of jurisdictional disputes un- 
der another feature of the act, the Board 
is careful to state in each decision that it is 
not “awarding” the disputed work to any 
union, The closed-shop prohibition explains 
the Board’s action. 

(2) The second relevant feature is Sec- 
tion 8 (b) (4) (D) of the NLRA. That 
provision makes it an unfair practice for 
a union to engage in, or to induce or en- 
courage the employees of any employer to 
engage in, a concerted refusal to work, 
where an object of such action is “forcing 
or requiring any employer to assign par- 
ticular work to employees in a particular 
labor organization or in a particular trade, 


craft, or class rather than to employees in 
another labor organization or in another 
trade, craft, or class, unless such employer 
is failing to conform to an order or certi- 
fication of the Board determining the bargain- 
ing representative for employees performing 
such work.” 

The language of this provision is worthy 
of careful attention. As originally drafted 
by the Senate Committee on Labor and 
Public Welfare, the section was restricted 
to disputes between labor organizations. It 
then outlawed strikes “for the purpose of 
forcing or requiring any employer to assign 
to members of a particular labor organiza- 
tion work tasks assigned by an employer to 
members of some other labor organization.” ” 
Note the absence here of any reference to 
employees “in a particular trade, craft, or 
class.” The latter phrase, used twice in the 
subsection which finally became law, origi- 
nated in the House bill, which defined a 
jurisdictional strike as one “an object of 
which is to require that particular work be 
assigned to employees in a particular labor 
organization or in a particular trade, craft, 
or class rather than to employees in another 
labor organization or in another trade, craft, 
or class.’” (Italics supplied.) 


The obvious implication of the change is, 
of course, that a work-assignment strike is 
unlawful as well where the striking union 
seeks for its members work which had pre- 
viously been délegated to nonunion men as 
where it seeks to take work away from 
members of another union. In short, the 
employer’s decision as to allocation of work 
is meant to be final—except where the allo- 
cation departs from “an order or certifica- 
tion of the Board determining the bargaining 
representative for employees performing such 
work.” We shall have more to say about 
this exception in a moment. 


(3) Where NLRB agents have reason- 
able cause to believe that a violation of 
Section 8 (b) (4) (D) exists, they may, 
under Section 10 (1) of the act, seek an in- 
junction against the unlawful action. With 
respect to violations of the other provisions 
of Section 8 (b) (4), NLRB agents are 
required to seek injunctive relief, whereas 
with respect to violations of Section 8 (b) 
(4) (D) they are merely authorized to do so, 





®Cf. Douds v. Local 1250, 16 LABOR CASES 
7 65,015 (CA-2, 1949). 

°A fifth measure, that contained in Section 
303 of the LMRA, providing for damage suits 
by those injured by jurisdictional disputes, 
should be mentioned. But since this measure 
makes no addition of substantive importance 
to the present discussion, further reference 
thereto is omitted. 
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10 See National Maritime Union, 2 CCH Labor 
Law Reports (4th Ed.) { 8047, 78 NLRB, No. 
137 (1948), enf’d 16 LABOR CASES § 65,231 (CA-2, 
1949). 

11 See S. 1126, 80th Congress, 1st Session, as 
introduced. 

2 See Section 2(15) of H. R. 3020, 80th Con- 
gress, 1st Session, as passed by the House. 
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at the discretion, presumably, of the NLRB 
general counsel.” The difference in the 
mandate is probably explained by the exist- 
ence of the special procedure for “determin- 
ing” jurisdictional disputes, which:we now 
consider. 

(4) The fourth relevant feature is the 
procedure set up in Section 10 (k) for “de- 
termining” jurisdictional disputes which have 
produced the type of action made an unfair 
practice by Section 8 (b) (4) (D). This 
procedure, with some technical refinements 
not relevant here, requires the NLRB to 
hear and determine jurisdictional disputes 
unless the parties thereto have adjusted, or 
agreed upon methods for the voluntary ad- 
justment of, the disputes. 

Some have criticized Section 10 (k) be- 
cause it sets forth no “standards” for the 
guidance of the NLRB or private agencies 
in the settlement of work-assignment dis- 
putes.“ A more appropriate criticism, it 
would seem, is that, when other features of 
the act are considered, Section 10 (k) is 
largely superfluous, at least in respect to 
“determinations” by the NLRB. And, as 
regards “determinations” by the voluntary 
agencies mentioned in Section 10 (k), it 
would appear that the provision invites con- 
tradictory action. 


ONSIDER FIRST those cases in which 

the NLRB is called upon to “determine” 
a work-assignment dispute. Suppose that 
a union has been certified as exclusive bar- 
gaining representative in a given unit. The 
act’s prohibition of the closed shop makes 
it very clear that the employer may hire 
nonmembers of the union to perform work- 
tasks in that unit. For the Board to hold, 
in a “determination” under Section 10 (k), 
that the employer must assign such work 
to members of the union would be to fly in 
the face of the closed-shop prohibition. It 
would mean that, in spite of the prohibtion, 
the employer would have to hire men be- 
longing to the union. 

Or suppose that union members have been 
performing work in a unit in which their 
union has been certified as exclusive bar- 
gaining representative, and that the em- 
ployer then assigns such work to other, 
nonunion, employees. Naturally, if the em- 
ployer’s motive in the reassignment is to 


break the union, or to undermine it in any 
way, he is guilty of an unfair practice under 
Section 8 (a) (3), prohibiting discrimination 
designed to encourage or discourage union- 
ization. However, in the absence of an un- 
lawful motive, it is by no means clear that 
the Board may, consistently with the act’s 
prohibition of the closed shop, assign the 
work to members of the certified union. 
If the union happens to have a permissible 
union-shop agreement, the employer still 
may not be obliged to make a reassignment 
of the work to members of the certified 
union, although the employees given the 
work would be required to join the con- 
tracting union in accordance with the terms 
of the union-shop agreement, But in the 
absence of a union-shop agreement, it is 
difficult to see how the contracting union 
would have any right to the jobs. Certainly 
it would have the right to represent the 
new employees in collective-bargaining ne- 
gotiations with the employer; its status as 
exclusive bargaining representative for all 
employees in the unit takes care of that. 
But to say that the union and its members 
are entitled to the work is, once again, to 
fly in the face of the act’s closed-shop pro- 
hibition. However, it must be remembered 
that Section 8 (b) (4) (D) contains an ex- 
ception to its general. prohibtion, an excep- 
tion covering the case where the “employer 
is failing to conform to an order or cer- 
tification of the Board determining the 
bargaining representative for employees 
performing such work.” What does this 
exception mean? Does it mean that a cer- 
tified union’s members are entitled to the 
jobs contained in the unit for which the 
union has been certified? Or does it mean 
merely that, while not entitled to such jobs, 
the union is privileged to strike to compel 
the employer to assign the jobs to its mem- 
bers? An affirmative answer to the latter 
question at first commends itself—only to 
be rejected when one remembers that such 
a strike would amount to a strike for a 
closed shop, a type of strike which the 
NLRB and the courts have held unlawful 
under the NLRA.”* 


No matter how these questions are an- 
swered, the important fact at this point is 
that the procedure established by Section 
10 (k) seems to offer little real assistance; 


(Continued on page 573) 





183 For a case showing how the injunctive pro- 
cedure integrates with the other jurisdictional- 
dispute measures, see LeBaron v. Los Angeles 
Building & Construction Trades Council, 16 
LABOR CASES { 65,167 (DC, 1949). 

4%Cf. Hyman and Jaffe, ‘‘Jurisdictional Dis- 
putes,’’ New York University First Annual Con- 
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ference on Labor, p. 442 (1948); Fisher, ‘“‘The 
Settlement of Work Jurisdictional Disputes by 


, Governmental Agencies,’’ 2 Industrial and Labor 


Relations Review 335 (1949). 
15 See footnote 10, supra. 
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PROPOSALS 





Labor Action in Congress 


Antitrust and Monopoly, 

To repeal provisions of law exempting 
labor organizations from the antitrust laws. 
Referred to House Committee on the Judiciary. 
(H. R. 6681.) 

To protect trade and commerce from in- 
terference or restraints by labor organiza- 
tions. Referred to House Committee on the 
Judiciary. (H. R. 7466 and H. R. 7546.) 

To protect trade and commerce from un- 
reasonable restraints by labor organizations. 
Referred to Senate Committee on the Judici- 
ary. (S. 2912.) 


Discrimination.—To aid in promoting em- 
ployment opportunities for members of minor- 
ity groups. Referred to House Committee 
on Education and Labor. (H. R. 6668.) 


Employment Assistance Act of 1950.—To 
designate and deal with areas of serious 
unemployment. Referred to House Com- 


mittee on Public Works. (H. R. 7444.) 


“Labor Information and Service Act.”— 
To promote directly the progress and wel- 
fare of wage earners by establishing an 
information and service agency in the Depart- 
ment of Labor. Referred to House Commit- 
tee on Education and Labor. (H. R. 6806.) 


Selection of Personnel.—To guarantee em- 
ployers free exercise of certain rights in hir- 
ing, including the right to refuse employment 
to disloyal persons. Referred to House Com- 
mittee on Education and Labor (H. R. 7352.) 


State Legislation 


Deliberations are in progress in eight 
state legislatures: California, Massachusetts, 
Michigan, Mississippi, New Jersey, Rhode 
Island and South Carolina. Developments 
during March were wage-and-hour law 
amendments in Massachusetts and New York. 


® Check-off of union dues . . . Check-off of 
union dues, when authorized by a written 
request of the employee, will not, after 
June 11, 1950, be subject to the Massa- 
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chusetts wage-assignment law. (S. B. 242, 
Laws 1950, effective June 11, 1950.) 


@ Steam railroads and sleeping car com- 
panies .. . Steam railroads and sleeping 
car companies will be required to pay 
wages three times a month, beginning 
July 1, 1950, under the provisions of a 
new law in New York. (Chapter 127, 
Laws 1950.) 


@ Women and minors ... The authority of 
the labor commissioner has been extended 
until July 1, 1951, to suspend in cases of 
emergency or hardship the operation of 
laws regulating, limiting or prohibiting 
employment of women and minors, under 
a recent Massachusetts amendment. (H. B. 
1255, Laws 1950.) 


Proposed State Legislation 


Suggested labor laws and proposed amend- 
ments to existing labor laws are numerous. 
Bills to prevent mob violence, to outlaw sec- 
ondary boycotts and to prohibit the closed 
shop are under scrutiny. 

e Age discrimination . . . A legislative com- 
mittee would be created to inquire into 
employer discrimination against hiring 
workers over forty years of age, in Rhode 
Island. (H. B. 791.) 

® Anti-closed shop . . . Contracts excluding 
persons from employment because of mem- 
bership or nonmembership in a union would 
be illegal; and it would be illegal to deny 
or refuse employment to any person be- 
cause of membership or nonmembership 
in or resignation from a labor union, ac- 
cording to the suggestion made in Mis- 
sissippi. (H. B. 792.) 

e Anti-injunction . . . The anti-injunction 
law would be redefined, in Rhode Island. 
(H. B. 804.) 

e Arbitration awards... Court enforcement 
of arbitration awards in labor disputes is 
provided for in Rhode Island. (H. B. 796.) 

@ Chemical industries . .. The Commissioner 
of Labor in South Carolina would be au- 
thorized to permit chemical industries that 
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require continuous operation to work on 
Sundays, when necessary. (H. B. 2230.) 


@ Closed shop... Agreements which require 
membership in labor organizations as a 
condition of employment, except those 
made pursuant to a bona fide collective 
bargaining agreement certified by the 
National Labor Relations Board or other 
federal agency, would be prohibited in 
Virginia. (H. B. 565.) 

© Collective bargaining agents .. . Ten per 
cent of a group of employees, by written 
petition filed with the Kentucky Commis- 
sioner of Industrial Relations, could re- 
quest an election for the purpose of selecting 
collective bargaining agents. (S. B. 190.) 


@ Collective bargaining elections . . . The 
Kentucky Commissioner of Industrial Re- 
lations would be granted the authority to 
conduct bargaining elections. (H. B. 436.) 

e Compressed-air work New York 
Assembly Bill 1038 regulates working 
conditions for those engaged in compressed- 
air work by requiring two shifts during a 
twenty-four hour work period, by limiting 
workers to one shift and by fixing maxi- 
mum hours in relation to pressure. 

e Dairy bars . . New York would ex- 
tend its provisions restricting hours for 
women over sixteen years of age working 
in restaurants to include dairy bars sell- 
ing dairy products exclusively (A. B. 2099 
and S. B. 1693). 

@ Dancing .. . Employment of children un- 
der sixteen years of age for acrobatic danc- 
ing in New York City, except upon consent 
of local authorities, would be prohibited. 
(A. B. 2518, S. B. 2063.) 

e “Employees” defined .. . New York As- 
sembly Bills 757 and 1483 would include 
“all persons working for another for hire” 
within the definition of “employees” under 
labor-law provisions, instead of limiting 
this definition to mechanics, workers and 
laborers. 

© First aid ... Minimum industrial and mer- 
cantile first-aid standards for employers 
with four or less employees, with less 
than 400 and with over 400, are estab- 
lished under the provisions of Rhode Island 
House Bill 790. 

© Industrial homework . . . The labor direc- 
tor in Rhode Island would be allowed to 
deputize agents to institute industrial 
homework violation suits. (S. B. 218.) 

@ Labor disputes ... A court’s right to issue 
restraining orders in labor disputes would 
be limited, under the provisions of Rhode 
Island Senate Bill 173. 

® Medical examination . . . Employers would 
be forbidden to charge individuals a fee 
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for a medical examination as a condition 
of employment, according to the provi- 
sions of Rhode Island Senate Bill 178. 

@ Minimum wages... The labor director 
would be allowed to deputize agents to 
institute minimum wage suits in Rhode 
Island. (S. B. 217.) ... A minimum wage 
and overtime compensation for Virginia 
intrastate employees is prescribed in House 
3ill 627. 

@ Minors . .. Minors under eighteen years 
of age would be barred from working be- 
tween eleven o’clock at night and six 
o’clock in the morning in Rhode Island. 
(S. B. 216.) 

@ Mob violence . . . Mob violence would be 
prohibited in Kentucky. (S. B. 234.) 


© Motion picture projection booths... Mo- 
tion picture projection booths in places of 
public assembly would be required to be 
equipped with facilities to promote and 
preserve the health, convenience and com- 
fort of occupants and to discourage the 
development of diseases and ailments, in 


New York. (A. B. 1666, S. B. 2545.) 


e Public utility strikes . . . The Governor 
would be authorized in an emergency to 
take possession of any public utility in 
which there is a strike, work stoppage or 
lockout, and to operate the utility under 
state control pending the outcome of arbi- 
tration, under a proposed Mississippi law. 
(S. B. 602.) 

e@ Railroad employees . . . Minimum sanita- 
tion standards for railroad employees 
would be established in Rhode Island. 
(H. B. 875.) 


@ Secondary boycotts . . . Secondary boy- 
cotts, secondary picketing, secondary strikes 
and jurisdictional strikes would be made 
illegal in Mississippi. (H. B. 793.) 

@ Textile mills . . . Regulation of the venti- 
lation, temperature and humidity is pre- 
scribed for textile mills in South Carolina. 
(H. B. 2012.) 

e Wage assignments ... Employees would 
be permitted to assign wages through payroll 
deductions in Rhode Island. (S. B. 253.) 

© Wage differentials . . . Union contracts 
which provide fér wage differentials based 
on sex would be illegal in Rhode Island. 
(S. B. 219.) 

© Wages and hours... Minimum-wage and 
maximum-hour standards are suggested 
for Rhode Island. (S. B. 180.) 

@ Women workers . . . Companion bills in 
the New York legislature (A. B. 2330 and 
S. B. 1803) permit women over twenty- 
one years of age to be employed in mer- 
cantile establishments until midnight. 
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What Should Be Done About 
EMERGENCY STRIKES? 


A REPLY 


This author of a well-known book on 

labor law takes issue with Ludwig 

Teller’s article of the same title which 
appeared in January 


|e THE JANUARY, 1950 ISSUE of the 
LaBor LAW JOURNAL there was carried 
an article entitled “What Should Be Done 
About Emergency Strikes?” Apart from 
what may be considered certain non sequiturs 
and digressions, it was a rather interesting 
article. In dealing with “emergency strikes,” 
the article revolves around a theme which 
is, or at least should be, a matter of moment 
and interest to all classes of people, stand- 
ing second only to the national labor prob- 
lem as a whole. While many of the views 
expressed in the said article are of primary 
and manifest validity, the author disposes 
with too facile dispatch every effort or 
suggestion by third persons for the solution 
of this important problem. 

Indeed, the author’s proposal invites con- 


sideration. But the same may be said for 
any proffered solution to this enormous 
problem. 


The problem of emergency strikes or, to 
be more exact, the labor problem as a whole 
so intimately concerns the welfare of all of 
the people, and is of such capital impor- 
tance to each of us, that no proposal dare 
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By |. HERBERT ROTHENBERG 


be completely ignored or disregarded. The 
urgency of the problem is so pressing and 
the need for solution so dire that it is very 
little less than presumption for anyone to 
exclude or reject any proposal or effort at 
solution without making a fair and objective 
evaluation of the proposal, or on the basis 
of only a superficial examination. The value 
of the appraisal or the examination is meas- 
ured in direct proportion to whether the 
examiner seriously seeks an answer in the 
subject of the examination or whether he 
is using the examination merely as a device 
for discarding the subject. It is quite con- 
ceivable that, erisconced in the complications 
and impracticabilities of the most inutile 
and impossible proposal, may rest the nucleus 
of an idea which, with more practical de- 
velopment, may be the very solution which 
is so eagerly and so universally sought. 
Objective appraisal requires objective ex- 
amination. The obviously painstaking and 
elaborate research done by the author to 
locate auxiliary written support for his critique 
of the proposals and effgrts of others is the 
best witness of his predetermination to dis- 
patch rather than explore these premises. 
Slight effort in the other direction would 
have yielded an equal amount of written 
authority to display the merit of those pro- 
posals and efforts of others which the author 
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too readily disparaged.’ Repeated readings 
of the subject article failed to disclose any 
adequate justification for such consignment 
to the limbo of blunder or ineptitude of the 
considered efforts of others to find a solu- 
tion to this monumental problem. Discount- 
ing the /esser persons or things which the 
author roundly castigates and rejects, the 
following is a partial recitation of the mat- 
ters, entities and personalities whom the 
author implacably delivers to the realms of 
futility or worse: Sherman Anti-Trust Act, 
the National Association of Manufacturers, 
Senator Ball of Minnesota and his bill (S. 
133) of 1947, compulsory arbitration, the 
Ball-Burton-Hatch Bill of 1945, the War 
Labor Board, the legislation of eleven 
states respecting arbitration in labor dis- 
putes involving public utilities, the Taft- 
Hartley Act, the proposed and separate 
Taft and Wood Bills of the Ejighty-first 
Congress, the late President, William How- 
ard Taft, the United States Conciliation 
Service, the War Labor Disputes Act, for- 
mer Secretary of the Interior Krug, several 


concededly expert students of labor rela- 
tions who presumed to make proposals which 
are at variance with the author’s, and sun- 
dry and various other things, proposals and 
persons. Having thus demonstrated the un- 
acceptability and futility of the efforts and 
suggestions of all others, the author then 
delivers his own significant proposal. This 
proposal consists of the startling suggestion 
that the government seize the properties, 
plants and facilities of employers and ex- 
propriate their profits. 

It is opportune, at this point, to advert 
to the article itself, and to scrutinize the 
precursory premises and assumptions upon 
which its conclusions are predicated, and 
thereafter to examine the author’s personal 
proposal, which he proffers with the con- 
comitant intimation that it is the only solu- 
tion to this pressing and otherwise insoluble 
problem. The article commences with the 
propositions that the problem is one which 
requires the detached and long-range think- 
ing which one can give to it only in the 
calm and serenity of undisturbed times; that 








1 Compulsory Arbitration: Carl A. Huebner, 
“Compulsory Arbitration of Labor Disputes,” 
30 Journal of the American Judicature Society 
123 (1946); J. A. Sprunk, 47 Michigan Law 
Review 242 (1948); W. K. Ratliff, 2 Southwest- 
ern Law Journal 182 (1948); Eugene C. Gerhart, 
30 Journal of the American Judicature Society 
116 (1946); Donald R. Richberg, ‘‘Labor Dis- 
putes and Public Utilities,’’ 19 LRRM 143 
(1947); Jerre S. Williams, ‘‘Compulsory Settle- 
ment of Labor Disputes,’’ 27 Texas Law Review 
587 (1949): Governor Allen, 123 Columbia Uni- 
versity Student in Political Science, No. 2, p. 41 
(1926); Frank Parsons, 17 Arena 663 (1897). 

Government Seizures in Labor Disputes: B. F. 
Wilcox and E. S. Landis, 34 Cornell Law Quar- 
terly 155 (1948); G. C. Vietheer, 6 Public Ad- 
ministration Review 149 (1946). 

Miscellaneous: L. J. Boudin, ‘‘The Supreme 
Court and Labor,’’ 47 Columbia Law Review 
979 (1947); D. L. Glickman, ‘‘The Labor Move- 


506 


ment in Australia and New Zealand,’’ 16 Social 
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Policy in Labor Disputes,’’ 55 Journal of Po- 
litical Economy 189 (1947); C. P. Malick, ‘“‘A 
New Constitutional Status for Labor Unions,’’ 
21 Rocky Mountain Law Review 260 (1949): 
H. W. Edwards, ‘‘Industrial Conflict and Pub- 
lic Welfare,’ 14 Nevada State Bar Journal 65 
(1949); J. C. Knox, ‘Interstate Commerce and 
Labor,’ 14 I. C. C. Practitioners’ Journal 12 
(1946); D. Mitrany, ‘‘Nationalization of the 
Labor Movement,’’ 28 Journal of Comparative 
Legislation (third series) 115 (1946); Senator 
Ferguson (Michigan), Congressional Digest 
(March, 1947), p. 92; Orwell de R. Foenander, 
Solving Labor Problems in Australia (Mel- 
bourne University Press, 1941); Ross, ‘‘Recent 
Developments in Australian Industrial Rela- 
tions,’’ 2 Industrial and Labor Relations Re- 
view 98. 
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panaceas frantically conceived in the pas- 
sions and pressures of distress are more 
likely to be provocative of increased crises 
than of a sane solution to the problem. 
With these introductory observations there 
can be no quarrel. There are then presented 
five postulates as standards against which 
the validity of any proposed solution may 
be measured. The first four of these—(1) 
that we are a free and democratic people; 
(2) that we are committed to collective 
bargaining; (3) that the American system 
of private enterprise is not only the most 
desirable but also the greatest guarantee of 
democracy; (4) that the American labor 
unions are free and private associations which 
are entitled to the rights and prerogatives 
which attend that status—do not admit of 
controversy. The projected fifth axiom, 
however, is so disputable and questionable 
that, at best, it merits only the classification 
of an argument, rather than the dignity of 
a postulate. This attempt to force the facts 
reads as follows: “(5) The emergency strike 
does not normally result from the use of 
illegal means; nor is it called, in the gen- 
erality of cases, to achieve unlawful or revo- 
lutionary objectives. It arises from the use 
of customary strike tactics, and its peril 
comes from the type of industrial situation 
in which it is employed.” 


Strike Means and Objectives 


If one were substantially to guide him- 
self by this doubtful proposition in seeking 
a solution to the problem of emergency 
strikes, the product of his labors would fall 
far short of the full requirements of the 
problem to be solved. Without unduly 
laboring the point, it is submitted that, in 
appraising the validity of this suggested 
assumption, one should reflect upon the po- 
litical peregrinations of Harry Bridges be- 
fore, during and since the Russo-German 
Non-Aggression Pact and the spectacular 
coincidence of the maritime stoppage with 
the expression of Soviet antipathy for the 
Marshali Plan program and the intercon- 
tinental movement of goods in implementa- 
tion of that program, to determine how 
squarely the emergency created by the mari- 
time strike fits into the author’s fifth as- 
sumption of fact. Again, while we cannot 
predict what turn future events may take, 
as of this writing John L. Lewis under in- 
junctive compulsion is loudly protesting that 
he is helpless to prevent the memibers of 
his United Mine Workers from continuing 
their current diminution of the “three-day” 
week into a “no-day” week. As the national 
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stockpile of coal dwindles to a point of 
immediate peril, Mr. Lewis, moved only by 
his interest in the national well-being and 
safety, strives mightily but vainly to per- 
suade his minions to return to the mines. 
This tableau of passion and helplessness 
would be pathetic, except for the fact that 
something doesn’t quite fit. Perhaps it 
could be Mr. Lewis. He has never been 
known to suffer in any recognizable degree 
with the malady of helplessness. It may be 
remembered that in the coal strike of 1947 
he similarly presented himself in the se- 
raphic trappings of innocence. However, 
Judge Goldsborough, unimpressed, twice 
levied enormous and unprecedented fines 
upon the United Mine Workers and upon 
Mr. Lewis personally as evidence of his un- 
reasonable incredulity. With the smell in 
one’s nostrils of the Lynch, Kentucky, riot 
of last February 5—in which the activities 
of a delegation of Mr. Lewis’ good-will ambas- 
sadors moved a federal investigating agency, 
in an epic of understatement, to character- 
ize these activities as “assaults and batteries 
on employees, the display and use of physi- 
cal force and violence, depriving the em- 
ployees of their freedom of movement through 
the use Of physical force and the display of 
deadly weapons”—one finds himself plagued 
by a small but haunting doubt at Mr. Lewis 
cast in the role of tragic helplessness. In- 
deed, the situation would be humorous were 
it not for the gravity and desperateness of 
the circumstances. In these serious and 
perilous circumstances Lewisonian cuteness 
is intolerable. 


“Emergency Strikes’’ 


In speaking of the “generality of cases” 
in regard to emergency strikes, if the author 
of the subject article means strikes which 
have been declared by the President to be 
emergency strikes, then there is no general- 
ity of cases, since there have been only six 
such strikes: meatpackers’, bituminous coal 
miners’, long distance telephone workers’, 
Pacific maritime workers’, atomic project 
workers’ and Atlantic longshoremen’s strikes. 
If such is the meaning of the term “emer- 
gency strikes,” then even these few strikes 
—or at least a sufficient percentage of them 
—were of such inspiration and execution as 
to preclude any confidence in the author’s 
presupposition that emergency strikes are 
ever fair strikes, called for fair objectives 
and executed by fair means. On the other 
hand, if the term comprehends those strikes 
which, while not distinguished by presiden- 
tial recognition, nevertheless create real and 
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actual distress to substantial segments of 
the population, then the author’s postulate 
becomes completely unreliable. 


It might at this juncture be fruitful to 
examine the term “emergency strike” with 
a modicum of care, for the term itself is 
such that, without adjunctive construction 
or, in many cases, because of tendered in- 
terpretation, it may be or become meaning- 
less. To be sure, it lends itself as a ready 
subject of philosophical ambidexterity. Like 
Janus’ face, the visage one sees depends on 
the position in which one stands. 

There can be no question that a certain 
strike may be classed as an emergency strike 
per se, with or without the benefit of execu- 
tive grace. Such a strike need not be of 
national proportions nor need it concern the 
welfare of the nation as such or of any sub- 
stantial part of the nation. No one could 
doubt that the shutting-off of the entire 
water supply of whole communities by a 
strike of the employees of a privately owned 
“waterworks would constitute a real and liv- 
ing emergency. Would the absence of presi- 
dential proclamation or the inapplicability 
of the Taft-Hartley Act’s definition * render 
such an insufferable circumstance any the 
less an “emergency” to the residents of the 
community whose first essential of life has 
been seized from them? Even though the 
strike might cross common boundary of 
two contiguous states and thus involve 
commerce, it would hardly fall within an 
honest and untortured interpretation of the 
act. It would therefore not fall within the 
act’s connotation of an emergency strike. 
But would this render the actual emergency 
to the communities’ residents any the less 
dangerous or acute? Nor could one per- 
suade the seven and a half million citizens 
of a metropolis like the City of New York 
that the paralysis of their community by a 
transportation strike is no real emergency 
because the language of the Taft-Hartley 
Act doesn’t fit the circumstances neatly enough. 

Shortly prior to this writing the Senate 
Labor Committee heard the testimony of 
James Boyd, Director of the United States 
Bureau of Mines. He tendered authoritative 
admonition that the nation’s coal pile was 
being rapidly reduced to a point where, in 
twenty days or less, unless something was 
done to rescue the situation, the entire na- 
tion would suffer disastrously. There was 
no question but that a real and acute emer- 
gency existed. However, President Truman, 
for whatever the reason, did not see fit to 


exercise his prerogatives under the Taft- 
Hartley Act until the necessity of rationing 
coal forced his hand. There were very few 
who doubted that an emergency existed, 
presidential proclamation or no presidential 
proclamation, The emergency may not have 
fallen within the jurisdiction of the Taft- 
Hartley Act. But it was no less critical be- 
cause of that fact. In truth, it may be said 
that every strike creates an emergency. While 
it undoubtedly has lesser interpretations, the 
most pungent meaning that can be accorded 
to the term “emergency” is that of a crisis. 
If that be the case, then, assuredly, every 
strike creates a crisis and, in-some degree, 
is an emergency strike. We are not unaware 
that this assertion invites an accusation of 
sophistry. One may sneer, “Preposterous!” 
or with patronizing pomposity volunteer, 
“Indeed? That is not what / understand 
to be an emergency strike.” Possibly not. 
But that does not alter the fact; for the fact 
is that every strike does create a crisis and, 
hence, an emergency. The nature and ex- 
tent of the crisis is purely a matter of degree. 


It is indeed unfortunate that the element 
of geography has obtruded itself into the 
problem to confound the basic issue. An 
infinitely more acute crisis may arise from 
a local strike in the New York harbor by 
tugboat operatives than from a dozen na- 
tional strikes in the bottle manufacturing 
industry. It is illusory, then, to suppose 
that the only emergency strikes are those 
which occur under the Taft-Hartley Act, or 
that the geographical ambits of the contro- 
versy are the governing criteria of the crisis 
produced. From this it necessarily follows 
that in treating with so-called emergency 
strikes one necessarily deals with crisis con- 
troversies over and beyond—or, more prop- 
erly, under and beneath—the Taft-Hartley 
species of emergency strike. 


According to the Department of Labor, 
in the two and a half year period elapsing 
since 1947, the year in which the Taft- 
Hartley Act was promulgated, 9,737 strikes 
have occurred. In this same hiatus of time 
there have been six emergency strikes of 
the Taft-Hartley variety. If the prodigious 
and untiring labor and effort that have and 
are being expended in interested quarters 
throughout the country in pursuit oi a solu- 
tion to the basic strike problem have pro- 
duced, or will produce, a panacea that is 
utile only six times in a period of almost 
three years during which 9,731 other strikes 
occurred, then the mountain has labored in 





2 Title II, Section 206: ‘‘a threatened or ac- 
tual strike or lock-out affecting an entire in- 
dustry or a substantial part thereof’’ which 
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‘“‘will, if permitted to occur or continue, imperil 
the national health or safety.’’ 
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vain for it brought forth only a mouse. 
While the six strikes in question were of 
undoubted importance taken as a whole, in 
the respect that, collectively, they have af- 
fected and produced the recent mutations 
in the national economy and hence the 
national welfare, the 9,731 strikes are no 
less important than the six strikes, and no 
less urgently require pragmatic solution. 
The basic problem in all strikes—the “lit- 
tle” strikes and the “big” strikes, those that 
produce the Taft-Hartley variety of crisis 
and those which create non-Taft-Hartley 
crises—except for the element of degree, is 
one and the same. It is a single problem 
composed of three facets: 

(a) how to permit to the disputants in 
labor controversies, whether large or small, 
the maximum of independent action in com- 
posing their private disputes; 

(b) how to prevent such private contro- 
versies not only from impinging upon the 
peace and welfare of all the inhabitants of 
the areas affected by the dispute, including 
the disputants themselves, but, as well, to 
prevent the deprivation of the full enjoy- 
ment by nondisputants of their private rights; 
and 

(c) how to implement such preventive meas- 
ures without impairing our democratic in- 
stitutions or the constitutional rights of the 
disputants, without sacrificing the rights and 
privileges of nondisputants or the commu- 
nity as a whole. 

These factors of the problem have the 
same pertinence in non-Taft-Hartley crises 
as they do in the Taft-Hartley category of 
crisis. Any solution which can effectively 
meet the perplexities of either category of 
strike, subject only, perhaps, to considera- 
tions of mechanistic implementation, will 
necessarily supply a solution for the other 
category of strikes. 


Government Intervention 
and Seizure 


In the intermediate stages of the subject 
article, governmental intervention in labor 
disputes by the requirement of obligatory 
arbitration is deplored as interjecting the 
government too immediately and deeply into 
the private affairs of the disputants; as 
placing upon the government the moral duty 
of regulating the price structure and guar- 
anteeing profits to management; and as a 





harbinger of the dissolution. of our demo- 
cratic institutions. While the discussion of 
the validity or invalidity of this thesis is 
premature at this point, the premises thein- 
selves are most interesting, particularly in 
view of the author’s own proposal in which 
the article culminates. Following the pre- 
sentation of these pivotal premises and ex- 
pressions of concern for the security of 
constitutional government, the ensuing nos- 
trum for emergency strikes is offered. 

“It is submitted that government seizure 
and operation of a plant for a temporary 
period to tide over the emergency is the /Jeast 
objectionable method by which the govern- 
ment may intervene to protect the public 
where its health or safety is threatened by 
the stalling of a plant or facility involved 
in a labor dispute. Seizure and operation by 
the government emphasizes the fact that the 
seized business is being operated in the pub- 
lic interest rather than in the interest of the 
private owner. Seizure seems also to be the 
best way to divorce government interven- 
tion in crisis situations from the collective 
bargaining dispute which gave rise to it.” 
(Italics supplied.) 

Disregarding the blandness of its pres- 
entation, the proposal itself is nothing short 
of terrifying. Seizure and expropriation—in 
peacetime!* The incongruity of this ap- 
palling proposition alongside of the author’s 
professed alarm for our democratic institu- 
tions where the Jaw merely requires that the 
parties compose their differences by peace- 
ful arbitration is no less breath-taking than 
the startling proposal itself. The contradic- 
tion is incomprehensible. In assessing the 
enormity of this proposal one must ever be 
mindful of the realities of the so-called emer- 
gency strikes of the last few years, as well 
as the coal miners’ strike that is paralyzing 
the country as this article is being written. 
Not a single one of these strikes was pre- 
cipitated by management. The most direct 
contribution by management to these sev- 
eral impasses was, at worst, its refusal to 
comply with too-often exorbitant demands 
of the striking unions. Not a single one of 
these strikes was caused by lockout or any 
other direct act of the employer. The labor 
unions involved were, in each case, the mov- 
ing and acting parties. It was they, whether 
rightly or wrongly, who precipitated and 
prosecuted these work-stoppages. It is not 
the burden of this point of this dissertation 
to explore the propriety or reasonableness 





*’ Notwithstanding that, due entirely to presi- 
dential proscratination and to the absence of 
intelligent pre-planning, so noxious a situation 
has been created in the current coal strike 
emergency that governmental seizure of the 
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mines may be an accomplished fact by the time 
this article reaches print, the accomplishment 
of the wrong, any more in labor relations than 
elsewhere, does not convert wrong into right. 
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of the various unions’ demands. The point 
to be made is that it was the unions, rather 
than management, who declared and exe- 
cuted the so-called emergency strikes. Short 
of spontaneous and involuntary submission 
to the aggressor, so to speak, the employers 
involved were helpless to stave off the 
various disasters. 

Applying these realities to the proposal of 
seizure, if a necessary incident of a strike 
creating a crisis was the seizure and ensu- 
ing, even though temporary, expropriation 
by the government of the employer’s plants, 
profits and facilities, then the strategists of 
any designing labor union in a critical in- 
dustry would be gratuitously endowed with 
one of the most powerful and unequal weapons 
possible within our society. That the seiz- 
ure would be accomplished rather than pre- 
vented by government renders the proposal 
trebly ominous. To invest those who have 
the greatest stake in averting failure in im- 
portant strikes and all that such failure im- 
plies for’ them personally—the strategists 
and paid personnel of labor unions—with 
the power to hurl the tremendous resources 
and strength of the government into the 
controversy on their side would be to place 
in their grasp a bludgeon too ponderous for 
any employer to resist, whatever its size. 
One has difficulty erasing the memory of 
armed soldiers physically and forcibly eject- 
ing Sewell Avery from his private offices at 
the Chicago plant of Montgomery Ward. 
It has ever been a moot question whether 
such unforgettable measures were justified 
in defense of the dignity of the War Labor 
Disputes Board even in time of war. There 
have been many who have thought less ter- 
rifying measures would have been equally 
sufficient and less noxious to democratic 
process. 

Whatever may be said of such forcible 
tactics in time of war, this much may be 
said of them in time of peace—they are in- 
tolerable and indefensible, and they must 
not be suffered to be, not even in the name 
of collective bargaining. Whether by direc- 
tion or indirection, to place this horrendous 
instrument at the disposal of any disgruntled 
or ambitious union strategist or combina- 
tion of strategists is wholly and completely 
inadmissible unless we are immediately pre- 
pared to witness the substitution of a labor 
oligarchy for government of and for all the 
people. Nor does this unspeakable even- 
tuality become less inadmissible because it 
is done in beatification of collective bargaining. 

Collective bargaining is itself only a prod- 
uct of, and cannot exist without, democracy. 
To destroy any essential pillar of the tem- 
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ple of democracy to fabricate a shrine for 
collective bargaining will surely be to de- 
stroy them both. If the price of perfected 
collective bargaining, even in distressing cir- 
cumstances, is the destruction of only one 
small stone in the arch of democracy, we 
had better content ourselves, even in such vex- 
atious circumstances, with imperfect collec- 
tive bargaining, lest we send the entire edifice 
of constitutional government crashing into 
a volcano of dust. No amount of literary 
amiability, piety, rationalization, citation, 
quotation or abomination will alter the plain 
and simple fact that the confiscation of prop- 
erty, whether one’s own or that of one’s 
enemies — industrial or otherwise — cannot 
obtain or be tolerated in a democracy, cer- 
tainly not so long as it purports to be a 
democracy. And, at least as of this moment, 
not too many of us are prepared to admit 
that the exigencies of collective bargaining 
as an institution or the advancement of or- 
ganized labor’s privileges or prerogatives 
require the dismemberment or interment of 
the democratic state. 


It is very interesting to note two very 
illuminating aspects of this proffered pan- 
acea. In the first place, any apprehension 
which is exhibited in the subject article in 
connection with the matter of seizure of the 
employer’s property is not connected with 
the basic issue of seizure but consists of an 
enormous care that such seizure should not 
result in employer advantage. In this re- 
gard, it may be said that most people with 
an awareness of constitutional process would 
be revolted and horrified by the suggestion 
of seizure per se, whether of the employer’s 
property or anyone else’s, and whether with 
or without advantage to the victim of the 
unconstitutional confiscation. 


The second phase of the proposal is even 
more curious. Although the seizure of the 
employer’s capital facilities is tendered with 
an inexplicable facility, no comparable seiz- 
ure of the property of the moving labor union 
is proposed. Having confiscated the em- 
ployer’s property, the author of the subject 
article proposes, as against the union which 
produced the crisis, such heroic measures as 
withholding union security privileges and 
the right to collect dues and the like. It is 
nowhere suggested that the union’s treas- 
ury, the income of its investments, its real 
estate and its books and records be seized 
along with the employer’s equivalent be- 
longings. It is not suggested that the affairs 
of the union thenceforward be managed and 
conducted by a governmental operative as in 
the case of the employer’s affairs, It is the 
essence of the proposal that only the employer 
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be dispossessed and disfranchised. More- 
over, while it is clearly demonstrated that 
no concern for the public welfare will be 
evinced by the employer, the article exhibits 
supreme confidence that: “Because [the] 
seizure emphasizes public interests and ex- 
cludes the possibility of private profit, Ameri- 
can workers may be expected to work 
voluntarily at [the] seized plants.” On the 
basis of the compassion for the public need 
displayed by the coal miners, or the comfort- 
ing and selfless dedication to public interest 
that has in the past been manifested by the 
workers in the three-year oil strike, the 
various and crippling national and local 
transportation strikes, the longshoremen and 
maritime strikes and the sundfy other 
critical strikes, we experience no such re- 
assuring confidence. Indeed, the public and 
intemperate utterances of such labor lumin- 
aries as Michael Quill of the Transport 
Workers Union—in the recently threatened 
strike against the Philadelphia Transit Com- 
pany (a transportation utility servicing a 
city of two million residents almost wholly 
dependent upon its facilities)—James B. 
Carey of the International United Electrical 
etc. Workers, Mr. John Lewis and a host 
of other union spokesmen are of such a na- 
ture as to disabuse even the most naive of 
any illusions on the subject. 


Pre-Clayton Act Era 


As against the questionable proposal of 
seizure of the employer’s facilities as a so- 
lution to the problem under consideration, 
let us advert our attention to two of the 
principal proposals of others with which the 
author dealt so summarily. The first of these 
concerned the existing broadspread view 
that labor unions should be subjected to the 
antitrust laws to the same extent that busi- 
ness is amenable to these laws. 

At the outset it is submitted that, whether 
this proposal be treated as merely an en- 
largement of the antitrust laws or as a re- 
striction upon the activities of labor unions, 
if the underlying motive is to chastise or 
visit retribution upon organized labor, the 
motive presages ill for the success of the 
project. No reasonable man dare gainsay 
that it is not the function of government 
to constitute itself as a flagellist for either 
side of the industrial problem. Of course, 
it cannot be denied that commencing with 





the Clayton Act‘ and intermittently thence 
forward, through the early period of the 
Anti-Injunction Act* until the enactment 
of the Wagner Act (National Labor Rela- 
tions Act),° the federal government in all 
its departments, including the judiciary, 
stepped out of its normal role to constitute 
itself a benefactor of labor. Labor had 
hardly yet attained the status of organized 
labor. Truly, labor was then a movement 
of workingmen. The most casual student 
of the subject must be fairly familiar with 
the agonies and obstacles that attended the 
growth of this movement from the time of 
the Cordwainers’ Case in Philadelphia in 
1806.° It would be redundant to recount or 
enlarge upon the harrowing difficulties which 
workingmen were compelled to endure in 
achieving the right to organize. The story 
of imprisonment for criminal conspiracy, of 
injunctions, of governmental suppression, 
black lists, violence and sometimes murder 
has been related many times.* If not the 
rightness of the cause, then the inequality of 
employer and workingmen strength invited 
correction of the law itself when the law 
did not permit the equalization that justice 
and morality demanded. To this extent, the 
latter-day intervention of government on the 
side of labor, covert and overt, was sup- 
ported by good conscience. Despite divided 
opinion, the same might be said of the en- 
actment of the Wagner Act. However, 
whether for good or bad, the purposes of 
governmental partisanship were achieved 
within an unexpectedly short time following 
the promulgation of the Wagner Act. Ac- 
cording to the best available estimates, 
membership in labor unions of all kinds and 
affliations in the first decade of 1900 was 
somewhat less than two million. Needless to 
say, an organizational nucleus of such sparse 
numbers, particularly lacking in financial 
resources and faced by not infrequent gov- 
ernmental opposition, was unable to meas- 
ure up to the determined resistence of the 
employer element. Exploiting its position 
of superior social, financial and governmental 
advantage, capital, as management was then 
called, employed every conceivable means 
to check this ominous labor movement. To 
discourage recruitment of new cohorts it 
visited retribution of every kind, including 
violence and terror, upon those workingmen 
whose conversion was discovered. This pro- 
gram of unrelenting retaliation and obstruc- 





“October 15, 1944, Chapter 323, 38 Stat. 730, 
15 USC Sections 12 et seq. 

5 March 23, 1932, Chapter 90, 47 Stat. 70, 29 
USC Sections 101 et seq. 

* July 5, 1935, Chapter 372, 49 Stat. 449, 29 
USC Sections 151 et seq. 
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™Mayor’s Court. See Commons and Gilmore, 
A Documentary History of American Industrial 
Society, pp. 59-248. 

8 See I. Herbert Rothenberg, Labor Relations 
(Dennis & Company, Buffalo). 
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tion continued through World War I, the 
postwar years and into 1935. Notwith- 
standing this opposition and despite the loss 
of large blocs of members gained during 
the years of World War I, union member- 
ship increased steadily so that in 1935 there 
were approximately 3.5 million members in 
the various labor organizations throughout the 
country. However, as late as 1935, with 
the employer element at the height of its 
development and a huge proportion of a non- 
agricultural, civilian labor force of roughly 
forty-eight million unaffiliated or unem- 
ployed persons anxious for employment on 
any terms, this modest membership was no 
equal of industry or its fierce opposition. 


The first governmental recognition of this 
untoward and unbalanced situation was evi- 
denced by the Clayton Anti-Trust Act of 
1914. This act not only legislatively af- 
firmed the right of workingmen to organize 
and attempted to curb the abuse of injunctive 
process in labor disputes, but, in Section 6, 
truthfully, albeit irrelevantly, proclaimed 
“that the labor of a human being is not a 
commodity or article of commerce.” The 
Clayton Act was a negative effort to equal- 
ize the situation. Not only was this indi- 
rection unrewarding, but the act itself was 
shortly construed into hopeless ineffectual- 
ity.” The disembowelment of the Clayton Act 
signaled not only a renewal but an exacerba- 
tion of the conditions that produced the 
Clayton Act. Indeed, not only the immod- 
eration of industry but the incessant and too 
willing involyment of government via the in- 
temporate use of injunctive process produced 
such an unconscionable state of affairs that 
Congress, in 1932, was moved to enact the 
Norris-LaGuardia (Anti-Injunction) Act. 
Like its predecessor, the Clayton Act, after 
which it was largely patterned, the Anti- 
Injunction Act was merely a procedural ve- 
hicle that did not deal with the basic problem. 
It merely sought to palliate the abusive use 
of the injunction. It did not directly en- 
large labor’s rights. It merely essayed to 
disqualify one of the more pernicious wea- 
pons which were used against it. The essen- 
tial requirement of removing the industrial 
imbalance that existed between the working 
and the employer elements was not treated 
except to the extent that it was accorded 
recognition in the “policy” statement of the 
act (Section 2). Three years later, in 1935, 
the Wagner (National Labor Relations) Act 
was passed. This was the first affirmative 
and comprehensive effort to remove basic 


impediments to universal organization and 
to endow workingmen and their labor unions 
with positive and enforceable rights, as con- 
trasted to the negative approaches of the 
Clayton and Anti-Injunction Acts. 


The Wagner Act, like the Anti-Injunction 
Act, was introductorily supported by a 
declaration of legislative recognition of the 
inequality of the industrial strength between 
the workingman and his employer (Section 
1). Some more timorous judges found it 
necessary to resort to the technical casuistry 
of “safeguarding commerce” to justify the 
act. However, other and more sanguine 
jurists had the candor to admit that the act 
was specially designed to advance the in- 
terests of the laboring element and unions.” 


Growth of Union Power 


Whether or not the Wagner Act accom- 
plished its purpose depends on one’s concep- 
tion of what that purpose was. If it is 
conceived to be the pacification of disturb- 
ances to, and the preservation of the flow of, 
commerce, then on the basis of our national 
experience in the realm of labor relations 
since 1935, the act may be said to be a 
dismaying failure and an aggravation of the 
conditions that pre-existed the act. How- 
ever, if one views the act as a vehicle for 
universal unionization and the enlargement 
and equalization of union strength vis-a-vis 
the employer, then no body of law, exclusive 
of the Constitution itself, has ever enjoyed 
such overwhelming and spectacular success. 
The suppliant workingman is no longer sup- 
pliant. He is now part of an army which is 
almost as unpredictable as it is irrepressible. 
It numbers, in two divisions alone—the CIO 
and AFI—fourteen million. To this may be 
added at least two million in such divisions 
as the Railroad Brotherhoods, United Mine 
Workers, Associated Unions of America, 
Industrial Union of Master Craftsmen, Na- 
tional Federation of Telephone Workers, 
Independent Association of Machinists, 
Lithographers’ International Association, 
Confederated Unions of America and the 
numerous miscellany of independent and un- 
indentured labor unions. It is impossible to 
assess the cumulative financial resources of 
organized labor, direct and indirect, but on 
the basis of bookkeeping disclosures alone 
which were made to the Department of 
Labor by the limited number of urfions 
which have complied with the filing re- 
quirements of the Taft-Hartley Act, it would 





* Duplex Printing Press Company v. Deering, 
254 U. S. 443 (1921); Hitchman Coal & Coke 
Company v. Mitchell, 245 U. S. 229 (1917). 
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10 See Rothenberg, op. cit., footnote 8, p. 300 
et seq. and cases cited therein. 
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appear that the financial potential of organ- 
ized labor is nothing less than fabulous. A 
vague idea of this potential may be had from 
the fact that in the Chrysler strike in progress 
at the time of this writing, a single national 
union, the United Auto Workers, represent- 
ing only a small fraction of organized labor, 
made it possible by a simple resolution to 
raise an AUXILIARY war chest of $9 mil- 
lion within a period of only three weeks 
without resorting to its own tremendous 
resources. 


When one considers these facts, together 
with the fact that fully one third of the 
nation’s total available and present nonagri- 
cultural labor force of fifty-three million 
(and a vastly larger proportion if there is 
excluded from the estimated labor force the 
fourteen-eighteen year olds, the part-time 
workers, the unemployed, the partially dis- 
abled, the over-age, the incompetents and un- 
adaptables—an almost impossible | statistical 
project) is subject to union leadership and di- 
rection, one may properly pause and wonder 
whether or not a new species of imbalance has 
not been created. This wonderment may be- 
come consternation if one reckons that this pro- 
portional dominance of unionism is propor- 
tional only in relation to universal industry 
and business throughout the country, taking 
into account all manner of enterprise from 
the corner food store up. In the mass-pro- 
duction industries, which make up the very 
keystone of our entire economy, unioniza- 
tion of industry is almost total and complete. 
In these key industries a strike produces 
the complete cessation of operations; not 
one-third curtailment, but total stoppage. 
In this light, the illusion created by the 
proportion which unionism bears to the over- 
all labor force dissolves and is displaced by 
a reality which does not conduce to light- 
hearted indifference or unconcern. 


It would seem quite evident, then, that 
organized labor has long since emerged 
from that state of dependency in which the 
government was constrained to act as its 
guardian and protector. It is today not only 
the equal of industry but, as experience has 
amply demonstrated, superior in strength 
to industry, for industry, despite varying 
degrees of individual employer-strength, has 
never known such organization. A case in 
point is the United Mine Workers, its Mr. 
John L. Lewis and the coal industry. In 
that industry, notwithstanding the wealth 
and economic power of certain individual 
employers, the continuity and productivity 


of operations is determined not by the owners 
and operators of the mines, but by Mr. 
Lewis. The mines work only when the 
unions are “willing and able” to allow them 
to and then only on such terms as Mr. 
Lewis dictates. Not Bethlehem Steel Cor- 
poration, but Mr. John L. Lewis, deter- 
mines whether, when and how much the 
so-called captive mines shall produce. Neither 
the steel corporations nor any other coal 
operators, whatever their size, control the 
operation of their own property. Mr, Lewis 
has arrogated that irreclaimable right to 
himself. The same may be said of almost 
any other key industry. A recent illustra- 
tion is found in the threatened strike of the 
long-distance telephone workers. Immedi- 
ately upon the initial declaration of intention 
to strike by the national union, the president 
of an eastern Pennsylvania local of the 
Communications Workers of America, CIO, 
proclaimed that despite the terms of their con- 
tract with the local telephone companies, he 
would order his members to cease work. 
Such instances of the displacement of the 
rights of others, contractual commitments 
and statutory obligations by the capricious 
personal decision of labor leaders is becoming 
commonplace. There is neither space nor 
necessity to recount the myriad of such, and 
even more pointed, occurrences since the 
reader undoubtedly is amply familiar with a 
sufficient number of such instances to con- 
clude for himself that organized labor has 
ceased to be a ward of the government and 
has become a towering force in our society. 


Question of ‘‘Bigness”’ 


It is not alone the enormous, if adolescent, 
size and strength of organized labor that 
has produced an awareness of the threat 
which it poses, nor, indeed, its omniverous 
and insatiable appetite for increased member- 
ship. The fact of bigness alone is no more 
reason for the inordinate suppression of 
organized labor than, of itself, is it an ade- 
quate basis for the dissolution of business 
enterprise. While there are many who sin- 
cerely believe that too-bigness of either busi- 
ness or. organized labor must eventually lead 
to self-destruction, nevertheless the element 
of size alone does not warrant governmental 
suppression or restriction. Nor has the law 
ever essayed to fragmentize an enterprise 
merely because it was “too big.’”™” It is not 
suggested that the law marshal its power 





uU, 8. v. American Tobacco Company, 221 
U. S. 106, in which leading case the Court held 
that the presence of monopolistic activities 
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rather than the breadth of operations was the 
test of illegality under the antitrust laws. 
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against organized labor solely because it is 
too big or because it may grow even bigger. 
This is not only not the function of the anti- 
trust laws, but, for that matter, of any other 
law, for it is not within the province of govern- 
ment to act as an arbiter of permfssive size. 
However, when a large industrial institution 
employs the economic or industrial power which 
is an adjunct of inordinate size to disturb 
the competitive system upon which our eco- 
nomic order is firmly founded, then the need 
for relief becomes present and urgent. In 
such a situation no one can doubt the ap- 
plicability or the validity of the antitrust 
laws. No private business enterprise nor 
any combination of business enterprises, 
whatever the size, should be permitted to 
destroy or undermine the competitive system 
to which the country’s welfare is so inex- 
tricably bound. So deeply imbedded in our 
mores and way of life is this principle that 
the terms “trust” and “combine” have be- 
come sheer anathema. The question, now, 
is whether this liberty of destruction should 
be accorded to big organized labor any more 
than it may be put at the free disposal of 
big business. 


It is not our purpose to torture the ques- 
tion of whether or not organized labor, by 
reason of its many practices or malpractices, 
constitutes or conduces to monopoly. Enough 
has been written and! said by others in con- 
nection with the issue.” There is sufficient 
common knowledge of the strangulation of 
production and competition, the exclusion of 
technological advancement and the stulti- 
fication of collective bargaining by “pattern” 
procedures to render further comment re- 
dundant. 


We have already recognized that the size 
of organized labor, however prodigious it 
is presently deemed or may in the future 
become, in itself furnishes no justification 
for either repression or disintegration. For 
this reason, exception has been taken for 
good cause to such proposed legislation as 
the Case Bill, the Ball Bill or, later in the 
Eightieth Congress, the relevant portions of 
Congressman Hartley’s bill, H. R. 3020. 
These legislative proposals were adapted to 
pulverize organized labor into minuscule 
organizational cells. It was, in effect, sought 
to accomplish this by the device of restrict- 
ing bargaining to local unions with local 
employers, for limited numbers of employees, 
within severely restricted geographical bound- 
aries. Although ostensibly and purportedly 
directed at the practice of industry-wide 
and multiple-employer bargaining—a practice 
which, indeed, requires some serious con- 
sideration—these measures were basically 
union-busting instruments. Whether by design 
or not, the complete excommunication of the 
federations and their component interna- 
tional and national unions from collective 
bargaining, and the compulsory investiture 
of exclusive control thereof in local unions 
only, would most certainly have spelled the 
dissolution of organized labor as we know 
it. The mere fact that the end of these 
legislative proposals, whether fortuitously 
or by intent, would achieve the atomization 
of organized labor is indicative of the in- 
spiring role which the bigness of organized 
labor played in these proposed bills. And 
in this respect, apart from the question of 
whether they were possible of enforcement, 
these bills were ill-augured.” The fact of 





22 See Leo Wolman, Industry-Wide Bargain- 
ing (Foundation for Economic Education, Irv- 
ington-on-Hudson, New York; 1948); reprinted 
in Labor Law Journal, December, 1949. 


143In the view of this writer at the time these 
bills were being considered, a greater evil would 
have been accomplished by their enactment than 
the evil—the practices of universal and multi- 
ple-employer bargatning—at which they were 
directed. The writer was ever mindful that 
at one stage of the development of labor unions 
the state of the law denouncing them as crimi- 
nal conspiracies forced them to function as 
secret, extra-legal or underground organizations 
(See Rothenberg, op. cit., footnote 8). It was 
only when their organizations were accorded 
legal recognition that they discarded their un- 
derground role. At no time in labor's early 
development did either employer-determination 
or force, or even governmental opposition, abort 
its growth. If only by reason of the terrific 
drive of the security of survival by collective 
action, no power, within the limits of the 
Constitution, was able to retard, let alone de- 
troy, this movement. The extent of irrespon- 
sible or criminal extremities to which it went 
to advance itself was ccmmensurate with the 
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degree to which the law and society sought to 
suppress it. It was only when recognition of 
the legality of its organizational existence and 
principal activities was forthcoming that labor 
became respectable and began increasingly to 
comply with the laws and mores of the society 
in which it existed. 


It was for these reasons and with the realiza- 
tion that fourteen to sixteen million people 
(already enjoying the advantage of tremendous 
strength, illimitable organizational wealth and 
the power to disjoint the entire country and its 
economy) would not voluntarily or easily yield 
to disfranchisement and the blotting out at a 
Single stroke of the achievements of almost a 
hundred and fifty years’ struggle, that this 
writer was opposed to these bills. In this 
writer’s opinion, the most and, indeed, the 
worst that these proposed enactments would 
have produced would have been the creation of 
an industrial guerrilla and underground move- 
ment, whose respectability had become forfeit, 
with a commensurate disregard of the law and 
order and of society generally; or, as an altern- 
ative possibility, the ultimate abandonment and 
nonenforcement of the law with the consequent 
loss of the prestige and supremacy of law 
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the matter is that none of them were basic- 
ally an effort to bring labor unions within 
the existing antitrust laws, but rather con- 
stituted a new species of prohibitions not 
theretofore existing in law. Without again 
reviewing the wisdom or inadvisability of 
these bills, it may be stated that the merit 
or demerit of these proposed and novel en- 
actments is wholly irrelevant to the issue of 
rendering labor unions amenable to the e.rist- 
ing antitrust laws to the same extent that in- 
dustry is subject thereto. Consequently, in 
confusing these two separate projects and in 
devoting itself entirely to the question of 
the imprudence of the Ball Bill and -like 
legislation, the article to which this reply 
is made overlooked completely the prospect 
of applying existing antitrust laws to labor 
unions, which issue ostensibly was the sub- 
ject being explored at that point of the 
article. It would have been more profitable 
to have concentrated on this issue rather 
than digressing to the Ball Bill, since not 
only was this issue the point of the discus- 
sion, but it is the one which invites the 
preponderance of attention. 


When the Sherman Anti-Trust Act was 
passed by Congress in 1890, it was directed 
at specific evils and malpractices that were 
debilitating the health of the nation’s econ- 
omy. The act was not intended to proscribe 
bigness per se—nor is there anything in this 
regard in its language or in the judicial inter- 
pretation of the statute. Quite to the con- 
trary, it has been held that mere size or 
complexity of organizational structure or 
operations alone do not bring one within 
purview of the act.“ It is only when the 
power potential deriving from unusual size, 
control of production or distribution is cor- 
rupted to effect restraints upon trade or 
the creation of monopolies that the act 
becomes operative. The fact of the matter 
is that, contrasted to the tremendously ex- 
panded condition of industry today, industry, 
at the time of the enactment of the Sherman 
Act, was not big. Nevertheless, that period 
was an era of trusts and mergers designed 


to eliminate competition and establish mo- 
nopolies. It was at these manifest evils that 
the Sherman Act was aimed. However, it 
was not only illegal industrial combination 
or restraints of trade by industry which the 
act prohibited, but, contrariwise, jt compre- 
hended violations from any quarters, includ- 
ing labor unions.” The act did not concern 
itself with such classifications as “capital” 

r “labor,” nor did it impose liability or 
accord exemption according to the miscreant’s 
industrial role. It dealt solely and entirely 
with illegal combinations and restraints of 
trade, whatever the source, and, in its early 
years, in accordance with its plain and intelli- 
gible language, was applied without un- 
natural selectivity or artificial and unpro- 
vided exemption. 


While it is true that organized labor, even 
as industry, was far removed from its present- 
day development or strength, it was, despite 
its many legal handicaps, strong enough to 
impose formidable restraints upon commerce. 
As indicated, on frequent occasions the law 
reached out and effectively dealt with such vio- 
lations of the Sherman Act.” In each of 
these cases the question of the applicability 
of the Sherman Act to labor unions was 
strenuously denied, but in each instance the 
particular court, in substance, held that since 
no specific exemption of labor unions was 
provided for by the act, such organizations, 
even as industry, were subject and amenable 
to its prohibitions and provisions. This posi- 
tion is clearly supported by the plain and 
simple terminology of the act itself.“ This, 
then, was the meaning of the Sherman Act 
at the turn of the twentieth century. If one 
pauses to reflect upon this fact he must un- 
doubtedly wonder why there is a clamor to 
bring labor unions within the Sherman Act; 
ostensibly they are already subject to the 
act. Discounting the spent and purely pro- 
cedural provision of the Clayton Act, the 
Sherman Act was never amended or revised 
so as to remove labor unions from its scope 
and purview. Consequently, since the act 
itself was never changed, why, then, in view 
of the Supreme Court’s decisions affirming 








(Footnote 13 continued) 

itself, and the inevitable invitation to frustrate 
the operation of other and more important 
labor legislation. 

Either of these possibilities would have been 
tragically worse than the conditions which these 
proposed bills sought to remedy. 

4 U, 8. v. American Tobacco hee ee supra, 
footnote 11; Knauer v. U. 8., F. 8. 

%U, §. v. Debs, 64 F. 724; ar. 8. v. Working- 
men’s Amalgamated Council of New Orleans, 
54 F. 994; U. 8. v. Railway Employees’ Depart- 
ment of American Federation of Labor et al., 
283 F. 479; Vandeell v. U. 8., 6 F. (2d) 188. 
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%U. §. v. Workingmen’s Amalgamated Coun- 
cil of New Orleans, supra; Lowe v. Lawler 
(commonly known as the Danbury Hatters’ 
case), 208 U. S. 274; United Mine Workers of 
America v. Coronada Coal Company, 259 U. S. 
570 (denying relief only on evidentiary consid. 
erations), United Mine Workers of America v. 
Coronada Coal Company, 268 U. S. 295. 

1 “<Hvery contract, combination in the form 
of a trust or otherwise, . - in restraint of 
trade or commerce among the several States, 
or with foreign nations, is hereby declared to 
be illegal; ...’’ (Italics supplied.) 
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and reaffirming™ the act’s application to 
organized labor as well as industry, is there 
any need for additional legislation to re- 
iterate this principle? The answer is simple: 
the Sherman Act has never changed—but 
the constituency of the courts have.” 


Unions and the Sherman Act 


It is fundamental in law that under the 
doctrine of stare decisis the construction of 
a statute by a court of last resort becomes 
the law of the statute. Accordingly, it would 
follow that the repeated decisions of the 
Supreme Court and the many lesser tribunals 
holding labor unions to be subject to the 
Sherman Act became an integral and in- 
separable part of that statute. If revision 
of the act were indicated, under our con- 
stitutional form of government, it was Con- 
gress upon whom the duty devolved. It 
was not within the right of province of the 
Supreme Court or any other judicial forum 
to amend the act, already interpreted as it 
was, by supervening decision. Unfortunately, 
commencing with the Apex Hosiery case,” 
this is precisely what was done. Whether 
from dissenting social philosophy, political 
expediency or other cause, the new popula- 
tion of the Supreme Court, arrogating to 
itself the legislative prerogatives of Con- 
gress, rewrote the Sherman Act by the cir- 
cuitous medium of interpretations and progres- 
sive restrictions upon the act’s operation 
upon labor unions. Eventually, with the 
Hutcheson case,” the Supreme Court, for all 
practical purposes, exonerated labor unions 
from the provisions of the Sherman Act 
except in such a restricted area™ that if 
the same forensic generosity were accorded 
to industry the result would be tantamount 
to complete judicial rescission of the entire act. 


If one experiences disheartenment at the 
inconstancy and vagaries of the law, he 
grieves needlessly. It is not the law that is 
inconstant; it is the court that suffers from 
this affliction.’ However, the question of 
whether or not this discriminatory legislation 
by interpretation is consonant with juridical 
propriety is academic. Regardless how little 
comfort may be gathered from the knowl- 
edge that it is supported by tortured ration- 
alization, the clear fact is that a judicial fatt 
accompli has been achieved. The Supreme 
Court has spoken—or, rather, changed its 
mind—and from this there is no appeal or 
recourse, except by Congressional action. 
If the law is to be restored to its natural 
and plain meaning (and is to function for 
its original and basic purpose of precluding 
all ruinous restraints of trade and paralyzing 
monopolies in commerce, without regard to 
the industrial role of the offender) then it 
devolves upon Congress so to restore it. 
To trust that the discriminatory and artifi- 
cial exemptions that have lately been read 
into the act may someday in the future be 
voluntarily dissolved by some new and less 
tender constituency in the Supreme Court 
is a hope in which, in the light of diverse 
and prevailing considerations, one must not 
invest too much patience or lean too heavily 
as against the urgent need for present relief. 

There can be no question but that the 
Sherman Act, by its simple terminology, was 
devised to eliminate all prohibited restraints 
of trade and monopolies. Apart from tech- 
nical reasons that exclude unprovided ex- 
emptions from the operation of the act, 
there seems to be no adequate reason why 
organized labor should presently be immunized 
against the act to any greater extent than 
industry. It was previously sought to be 
demonstrated herein that whatever considera- 





1% Duplex Printing Press Company v. Deering 
et al., supra, footnote 9; American Steel Foun- 
dries v. Tri-City Central Trades Council, 257 
U. S. 184; Truax v. Corrigan, 257 U. S. 312; 
Bedford Cut Stone Company v. Journeymen 
Stone Cutters’ Association of North America, 
274 U. S. 37. 

” Trace judicial trends and undulations in 
Adkins v. Children’s Hospital, 261 U. S. 525; 
West Coast Hotel Company v. Parrish, 1 LABOR 
CASES { 17,021, 300 U. S. 379; Hammer v. Dagen- 
hart, 247 U. S. 251; U. 8. v. Darby Lumber 
Company, 3 LABOR CASES { 51,108, 312 U. S. 
100; Schechter Poultry Company v. U. S8., 295 
U. S. 495; NLRB v. Jones & Laughlin Steel 
Corporation, 1 LABOR CASES { 17,017, 301 U. S. 
1. See also L. Boudin, op. cit., footnote 1. 

2% Apex Hosiery Company v. Leader et al., 
2 LABOR CASES { 17,063, 310 U. S. 469. 

21 U, 8. v. Hutcheson, 3 LABOR CASES { 51,110, 
312 U. S. 219; Hunt v. Crumboch, 9 LABOR 
CASES { 51,214, 325 U. S. 821. 

22 As where a union aids or collaborates with 
an employer to create a ‘‘business’’ monopoly: 
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Allen Bradley Company v. Local Union No. 3, 
International Brotherhood of Electrical Work- 
ers, 9 LABOR CASES { 51,213, 325 U. S. 797; 
the effectuation of the same condition without 
the complicity of an employer having been held 
to fall outside the act: U. 8. v. Hutcheson, 
supra, footnote 21; Hast Texas Motor Freight 
Lines v. International Brotherhood of Team- 
sters, Local Union No. 568, et al., 13 LABOR 
CASES { 63,904, 163 F. (2d) 10. See court’s ex- 
position of the law in Mills Corporation v. Fed- 
eration of Dyers, etc., (DC N. Y.; September 
19, 1946) (not officially reported), and compare 
with U. 8S. v. Women’s Sportwear Manufactur- 
ers’ Association, et al., 16 LABOR CASES { 65,052, 
336 U. S. 460. 

23 See and compare U. 8. v. Hutcheson, supra, 
footnote 21; Hast Texas Motor Freight Lines v. 
International Brotherhood of Teamsters, Local 
Union No. 568, et al., supra, footnote 22; Mills 
Corporation v. Federation of Dyers, etc., supra, 
footnote 22: U. 8S. v. Women’s Sportswear Manu- 
facturers’ Association, supra, footnote 22. 
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tions of morality or good conscience that 
earlier inspired judicial and other govern- 
mental assistance to labor because of its 
unequal and disparate size and strength as 
against industry, these are no longer valid 
considerations because organized labor, most 
certainly strengthwise, has acquired a stat- 
ure to strike fear in the heart of almost all, 
if not all, of the various levels of industry. 
Accordingly, such considerations no longer 
are pertinent. The real point is whether and 
why organized labor, which presently is at 
least equal to, if not stronger than, industry 
in industrial vendettas, should be excluded from 
the operation of the law to a greater extent 
than industry, if it, no less than industry, 
has the present capacity and the disposition 
to disrupt commerce by intolerable restraints, 
monopolies and malpractices. If organized 
labor does have this capacity and disposition, 
then organized labor, no less than industry, 
should be unequivocally subjected to the 
Sherman Act. This should be done without 
favoritism, discrimination or fear, and done 
immediately.™ 


A healthy commerce either is, as is uni- 
versally proclaimed, the very keystone of 
national economic well-being—or it is not. 
It is either a fact or a sham. It is inadmis- 
sible to urge that the national welfare is 
inseparably intertwined with commerce 
when self-aggrandizing industry-activity is 
sought to be enjoined and, at one and the 
same time, assert that free commerce is not 
sufficiently important to the national wel- 
fare to support comparable limitations upon 
equally noxious and self-interested interfer- 
ences by organized labor. Commerce can- 
not ride two horses at once. If it is of the 
essence of the national well-being, then it is 
paramount to the private interests of both 
industry and organized labor as well as of 


all political considerations which conduce to 
partisan favoritism. If it is not, then all 
legislation enacted in the name of commerce 
and supported only by affirmations of its 
supreme importance, such as the Sherman 
Anti-Trust Act itself, the Clayton Anti-Trust 
Act, the Railway Labor Act, the Anti-Injunc- 
tion Act, the National Labor Relations Act, the 
Byrnes Act, the Fair Labor Standards and 
the plethora of other statutes, are pure pre- 
tense and political chicanery. Moreover, 
they are unconstitutional since only on the 
basis of the protection of commerce were 
each of the named enactments spared from 
being stricken down as Congressional in- 
vasions™ of constitutionally guaranteed pri- 
vate rights and privileges. 


It is in the firm conviction that a healthy 
and untramelled commerce its of the marrow 
of the national economic well-being that it 
is here submitted that it must be guarded 
against injuries and interferences from 
whatever source. It is with equal vigor that 
it is here further submitted that to the ex- 
tent that commerce must be protected against 
encroachments by industry, to the same de- 
gree and with like energy must it be safe- 
guarded against the transgressions and 
trespasses of organized labor. The law 
should “exalt” neither industry nor labor 
above the common welfare.” In regard to 
industry the federal antitrust laws™ already 
impose broad and enforceable prohibitions 
against the restraints of trade and monop- 
olies which would otherwise wreak ir- 
remediable havoc upon commerce. What 
are most urgently required to assure the 
integrity and security of commerce are com- 
parable and equally broad limitations upon 
the activities of organized labor which im- 
peril commerce. It is this very purpose 





* Unlike the Case Bill and the like, a measure 
of this kind is fair, essential and capable of 
enforcement. 

*>Compare U. 8S. v. Darby Lumber Company 
(overruling Hammer v. Dagenhart) and West 
Coast Hotel Company v. Parrish with Adkins 
v. Children’s Hospital (all of which cases are 
cited at footnote 19) and Morehead v. People 
of State of New York ex rel. Tipaldo, 298 U. S. 
587. This comparison should yield an enrich- 
ing experience with the art of ratiocination. See 
also Northern Securities Company v. U. S., 193 
U. S. 197; Swift é€ Company v. U. 8., 196 U. S. 
375; Schechter Poultry Company v. U. 8., supra, 
footnote 19; Consolidated Edison Company v. 
NLRB, 1 LABOR CASES { 17,038, 305 U. S. 197; 
Associated Press v. NLRB, 1 LABOR CASES 
17,015, 301 U. S. 103; Washington, Virginia 
& Maryland Coach Company v. NLRB, 1 LABOR 
CASES { 17,016, 301 U. S. 142; NLRB v. Fruehauf 
Trailer Company, 1 LABOR CASES { 17,019, 301 
U. S. 49; NLRB v. Jones & Laughlin Steel Com- 
pany, supra, footnote 19. 


Emergency Strikes 


% See Giboney v. Empire Storage & Ice Com- 
pany, 16 LABOR CASES { 65,062 336 U. S. 490. 

7 Effective local antitrust laws exist in the 
following states: Missouri (Revised Statutes 
1939, Missouri Revised Statutes Annotated, Sec- 
tion 8301 (declared constitutional in Giboney v. 
Empire Storage & Ice Company, supra, footnote 
26)); Montana (Revised Code, Section 10901); 
New Mexico (Statutes 1941, Section 1104, aug- 
mented by prohibition of racial discrimination 
by labor unions, Act of 1949, S. B. 45); New 
York (Consolidated Laws Chapter 20, Section 
3240, as anfended by Chapter 12, Laws 1935, aug- 
mented by ‘‘Law against Discrimination’’ Act 
Consolidated Laws Chapter 18, incorporated in 
Executive Law Chapter 23, Laws 1939, by 
Chapter 118, Laws 1945, prohibiting racial dis- 
crimination by labor unions); Ohio (General 
Code Annotated 1937, Section 6391); South 
Carolina (Code of 1942, Sections 6620-2, 6624-5, 
6628); Texas (Vernon’s Revised Civil Statutes 
7428, as amended by Chapter 309-10, Laws 1947). 
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which the bill * that Congressman J. Frank 
Wilson of Texas recently tossed into the 
House hopper seeks to accomplish. This bill 
not only would render organized labor 
amenable to the prohibitions against injur- 
ing and impairing commerce to which in- 
dustry is subject, but also would implement 
this prohibition by removing the bar to in- 
junctive relief which stems from Section 
20 of the Clayton Act and from the Anti- 
Injunction Act. Without this implementa- 
tion the attempt to bring organized labor 
unqualifiedly within the provisions of the 
Sherman Act would be futile and sterile for 
it may be remembered that in the Lumber 
Products Association case™ the Supreme 
Court held that despite the fact than “an 
illegal conspiracy was proven at trial,” the 
Court was powerless to grant relief because 
of the provisions of the Anti-Injunction Act. 


In the foregoing convictions exception is 
taken to the summary dismissal by the sub- 
ject article of the broadening of the anti- 
trust laws as a valid proposal in dealing with 
the labor problem. It is by no means sug- 
gested that even the most absolute subjec- 
tion of organized labor to the antitrust laws 
would provide a comprehensive solution to 
this complex problem. It is doubtful whether 
any one expedient, however astute, will suf- 
fice to encompass all of the many aspects 
and phases of this most intricate problem. 
The complete solution, if it is ever discov- 
ered, no doubt will be composed of as many 
facets as the problem has parts. This, how- 
ever, is no reason for the bluff rejection of 
a direct and single approach to what is only 
a single aspect of the whole problem, partic- 
ularly in absence of a better fofmula for 
treating with this specific and vexatious dif- 
ficulty. By making the antitrust laws equally 
applicable to industry and organized labor, 
at least so much of the invidious activities of 
both industry and organized labor which, as 
destructive restraints upon commerce and 
monopolies in commerce, militate against the 
public good may be effectively curtailed and 
remedied. 


Labor Problems 


While illegal restraints of trade and mo- 
nopolies in commerce, by whomsoever they 
may be perpetrated, are intolerable and must 
be dealt with adequately, the over-all labor 
problem presents many other no less dar- 


ing challenges to the national well-being 
which must be faced with a courage and de- 
termination equal to the challenge. When 
one contemplates the enormity and the in- 
credible variety of demands that are made 
upon our national economy, one becomes 
alarmed for its continued stability and won- 
ders how the spectre of chaos can be escaped. 
It is a day of wild and unrestrained grab- 
bing: foreign commitments that add up to 
incalculable and unprecedented billions of 
dollars, military appropriations the cost of 
which exceed the monetary worth of the 
whole nation as of not so many years ago, 
domestic subsidies whose cost is enough to 
finance whole nations of the world. The 
corrosive and haunting fear of the world 
exploding in a war of extermination, the 
hectic and mad pace of modern life, the vio- 
lent and alternating sieges of inflation and 
recession and the myriad of domestic crises 
that are daily created are surely inducing a 
national restiveness and lack of equanimity 
which in an individual would beg the urgent 
attention of a psychiatrist. The composure 
and amenity of living is being supplanted 
and displaced by tension, cupidity and hatred. 

No mean contributor to this choleric state 
of national irrascibility is the vexatious la- 
bor problem. However much a disinterested 
person, in viewing the labor scene, may be 
determined to appraise the situation objec- 
tively and with calm, he is helpless to resist, 
first, a sense of disillusionment, then a feel- 
ing of exasperation and, finally, an over- 
powering surge of resentment and rage. It 
is literally impossible for one to remain tran- 
quil at the things that are perpetrated in the 
name of labor relations. Indeed, the recur- 
ring contests and the sustained state of ex- 
citement and conflict precludes the possibility 
of tranquility or calm. 

If one, even without personal interest or 
participation in the problem, merely reads 
the daily newspapers, he must become in- 
fected by the acrid fumes of continuing hos- 
tility and disquiet. Every day in some part 
of the country he reads of a labor crisis 
which exists in some industry over some 
issue. He is told that, by and large, most 
contracts mature at a given season of the 
year. With patience he abides the ‘strike, 
the pernicious activities of the contestants, 
the curtailment of the flow of essential prod- 
ucts and the resultant unemployment that 
accrues in other industries dependent upon 





22H. R. 6681, Sist Congress. See, also, H. R. 
6677, 8lst Congress, introduced by Congressman 
Walter, putting teeth into the Sherman Act by 
increasing fines in criminal prosecutions from 
$5,000 to $50,000 for violation of the act by 
anyone, Both bills, upon recommendation by 
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the Senate Banking Committee, are currently 
being studied by the House Judiciary Com- 
mittee. 

2 Lumber Products Association Inc. et ai. v. 
U. 8., 12 LABOR CASES f 51,241, 330 U. S. 395. 
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the one in which the strike or strikes have 
occurred. At length, but not before the strikers 
obtain their demands, the strike ends. The 
individual then settles back and relaxes in 
the trust that at least until next year there 
will be no recurrence of a similar nature. 
However, this comforting trust soon proves 
to be completely without justification, for in 
a matter of days a new strike erupts in an- 
other industry, in another part of the country, 
over another issue. Patiently and dispas- 
sionately he endures this strike. When even- 
tually this strike is ended, the strikers hav- 
ing gained their ends, he hopefully anticipates 
at least a reasonable spell of industrial har- 
mony and peace. Unfortunately, however, 
he is in miserable error, for the following 
day a new strike explodes in another impor- 
tant industry, in a different place, over a new 
issue. With increasing emotion and animus 
he watches the cycle repeat and repeat itself. 
Each day, in another place, a new issue 
detonates a new strike. His annoyance soon 
changes to exasperation and, shortly, to dis- 
gust and distress. He immediately discov- 
ers that there is no season for contract re- 
newals and strikes. He learns that this is a 
continuing and unrelenting state of affairs. 
Only the scene, the issues, the industry and 
the gravity of the strike vary, The longer 
he concerns himself with his problem, the 
more vexatious and perplexing does it be- 
come. He shortly commences to view it as 
a problem without an end or solution. 


With the inevitability of weather, demands 
for new increases in wages, tonnage and 
percentage demands, demands for retirement 
benefits, security of tenure, enlarged vaca- 
tions and memorial holidays, exaction of 
more money for less work, compulsory re- 
duction in the rate of production, annual 
wagés and a boundless variety of increases 
in old demands and the introduction of new 
species of demands, are constantly presented 
and benefits extorted by means of the irre- 
sistible strike. The demandants’ appetite 
and cupidity seem to be insatiable. There 
can be little doubt that there is ofttimes fair 
basis and justice for many of the demands 
for which some strikes are prosecuted; nor 
can there be any less doubt that frequently 
industry, with a cunning and avarice of its 
own, is the provocateur of the dispute. This 
intermittent justification, however, does not 
vindicate or exculpate the rapacious voracity 
that supports over-all labor agitation. While 


it is understandable that organized labor 
should desire to obtain the most that the 
traffic will bear, or, on the other side, that 
industry should endeavor to retain the max- 
imum for itself, the recognition and acknowl- 
edgment of these human foibles is no reason 
to permit either of these elements to en- 
danger the national well-being at the ex- 
pense of the remainder of us. 


Labor Disputes and Violence 


Society will not permit two individuals, 
whatever their dispute, with impunity either 
to attack and maim one another or to em- 
broil and injure innocent third persons not 
involved in their differences. For their own 
good and the good of society generally, the 
law, despite the rightness or the wrongness 
of the controversy, will not permit the dis- 
putants to take the law into their own hands 
and injure either themselves or innocent 
bystanders. Reason would indicate that if 
this privilege were accorded to two persons 
it should be accorded to all citizens of the 
state.” Needless to say, if this unimaginable 
license for assault and reciprocal injury were 
accorded to all citizens of the commonwealth, 
we should shortly degenerate into a state 
of cannibalism and the disintegration of 
society as we know it would inevitably fol- 
low. Such a condition in these times would 
seem to be sheer fantasy. But, then, one 
wonders whether or not such a condition 
does not in reality exist today. Shorn of 
such legalistic trappings as Senn v. Tile Lay- 
ers Protective Union, No. 5™ and Thornhill 
v. Alabama™ and such terms as “collective- 
bargaining,” “concerted activities” and the 
like, does not such a state of animal conflict 
exist today? In no other realm of society is 
it permitted to individuals to combine them- 
selves in groups and pit themselves against 
one another and, without undue restraint by 
law, enjoy the complete liberty of demolish- 
ing one another either physically or financially. 


It is of little comfort to society generally 
or to those who are innocently injured thereby 
to assert that this luxury of reciprocal ex- 
termination is essential because the contro- 
versy is called by the name of “labor dispute.” 
Would the mere application of peculiar ter- 
minology to individual conflict and violence 
impart to it the same privilege or immunity 
which the application of a title imparts to 
the project of such mass conflict and dis- 





%*® “Tf one man can be allowed to determine 
for himself what the law is, every man can.” 
—Mr. Justice Frankfurter in UV. 8. v. United 
Mine Workers of America et al., 12 LABOR 
CASES { 51,239, 330 U. S. 258. 


Emergency Strikes 





%11 LABOR CASES { 17,023, 301 U. S. 468. 
#22 LABOR CASES { 17,059, 310 U. S. 88. 
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turbances? It would seem that whether strife, 
be it mass or individual, goes by the name 
of “labor dispute” or any other title, it is 
inadmissible in organized society.“ This prin- 
ciple should have greater force and validity 
in the case of mass conflict than it would in 
the instance of individual controversy since, 
obviously, a greater injury to society can be 
inflicted by the actions of large groups of 
persons, numbering in the many thousands, 
than can be caused by isolated and individ- 
ual combatants. 


There are those who, while admitting the 
burdens imposed upon the national well-be- 
ing by labor disputes, assert that these trials 
must be endured because of the tremendous 
size of both organized labor-and industry, 
and, more particularily, because of their com- 
bined control of production. Not: only is 
this craven and disingenuous, but it runs 
counter to the reality of the situation. In 
the first place, it is error to treat organized 
labor as a unified and single mass, with a 
single mind, a single purpose and a single 
tongue. Without laboring the point too stren- 
uously or elaborately, it may be said that in 
view of the hostility and animus that exists 
between the several federations of labor, 
their leaders and their constituents, between 
federated and independent labor organiza- 
tions and between unionized labor and the 
enormous body of nonunionized labor, and, 
moreover, in the light of the diversity of 
political affiliations, outlook and social in- 
terests that exist in the many levels of labor 
and in its myriad quarters, it is futile and 
illusory to view labor as either “organized” 
or as a homogeneous and single-minded 
mass of humanity. 


In the higher strata of labor the intra- 
and inter-fraternal feuds and other evidences 
of internecine hostility are. sufficiently pointed 
up by the daily newspapers as well as by 
history itself. On thé lower levels, in which 
neither newspapers nor history have any 
interest, interesting proof of this buoyancy 
and fnsolidity of labor’s unity is found in the 
intolerance and impatience with which a 
workingman views a strike in which he has 
no reasonable interest but which seriously 
discommodes him. In such circumstance he 
assumes himself to be an injured member of 
the “public.” It is equally fallacious to as- 


sume that all parts and sections of labor 
subscribe to the positions of their leaders 
or the trends and projects which the few 
spokesman of so-called “organized” labor 
essay to establish and pursue, It is common 
information that large parts of the body of 
working people dissent from these views 
and purposes as either untimely, apolitical 
or asocial. Moreover, with the exception of 
some few mass-production industries, neither 
industry nor labor is so concentrated or so 
unified that either of them exercises the com- 
plete control or dominion over production 
which is proclaimed or pretended. 


It must not be forgotten that in almost 
all parts of commerce, with few exceptions, 
a tremendous body of unorganized labor ex- 
ists. Indeed, as previously indicated, there 
are at the present time in industrial quarters 
at least twice as many nonunionized work- 
ingmen as there are union adherents. It is 
calculated that even in those enrolled mem- 
bers of labor unions, a large percentage of 
the membership ties are compulsory and 
involuntary, and that amongst these and other 
members of labor unions a tremendous base 
of dissent and disagreement exists. Accord- 
ingly, “organized” labor, mass-production 
industries excepted, does not enjoy the ef- 
fective control of production which it arro- 
gates. However, even if it were assumed, 
contrary to fact, that either industry or or- 
ganized labor did exercise the cohesive and 
effective control and dominion over produc- 
tion which each claims, it would be disas- 
trous to us as a nation to permit either of 
them to imperil the national welfare for 
private interests. 


As postulated by the subject article, labor 
unions are private organizations. Their rights 
and prerogatives, therefore, must be confined 
to the areas and limits of private intefests. 
No one has yet had the temerity to suggest 
that labor, organized or otherwise, is supe- 
rior to the law,” or that it should in its pri- 
vate character be privileged to enjoy public 
rights, or, more accurately, that public rights 
be subordinated to labor’s enjoyment of its 
own private rights.” If this were the case, 
then there would be irresistible justice in the 
view that labor unions should be viewed as 
“affected with public interest’ and \should 
be subjected to cautionary governmental 





% Unions cannot adopt a process which would 
disintegrate society, no matter how right they 
are: Judge T. Allen Goldsborough in U. 8. v. 
Brotherhood of Locomotive Engineers, et al., 
15 LABOR CASES f 64,612, 79 F. Supp. 485 (1948); 
cert. den., 335 U. S. 867. 

% ‘*No man or group is above the law.’’—Mr. 
Justice Rutledge in U. 8S. wv. United Mine 
Workers of America et al., supra, footnote 30. 
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The late and estimable Oliver Wendell Holmes, 
in his Harvard Papers said, ‘‘When either the 
power of capital or labor is asserted tn such a 
way as to attack the life of the community, 
those who seek their private interests at such 
cost are public enemies and should be dealt with 
as such.’"’ See C. A. Huebner, op cit., footnote 1. 

3% See C. A. Malick, op cit., footnote 1, and 
D. Mitrany, op cit., footnote 1. 
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regulation. On the other hand, if it is con- 
tended that organized labor so effectively 
controis production and has become so 
powerful that government dare not seek to 
introduce reason into the labor situation lest 
labor be antagonized and curtail production, 
then whoever adheres to this frightful belief 
should state his proposition forthright. 


On the basis of the proclamations and ac- 
tivities, as well as the past and present po- 
litical affiliations and leanings of certain 
persons, it may be said that there are some 
who truly adhere to such a belief and are of 
the firm conviction that the government 
should surrender the reins of direction to 
labor. Prime Minister Clement Atlee, in his 
book entitled The Labour Party in Perspec- 
tive, wrote as follows of the purposes of the 
labor union: “It is, in the first place, an 
organization of wage-earners working within 
the framework of capitalist society in order 
to defend its members from injustice and to 
gain for them advantages. On the other 
hand, it is also in opposition to the existing 
system of society which it seeks to alter. 

.” If this is the view of organized labor 
or any substantial segment thereof, it should 
decently be made known. If, however, we 
proceed on the premise that American labor 
does not seek to wreak any irreparable in- 
jury to our constitutional form of govern- 
ment, and that, as a whole, it represents a 
section of our society which is loyal to our 
democratic ideas and possesses a wholesome 
respect for the law, then we have the right 
to expect it to comply with the law as it 
may now or hereafter be written in the in- 
terests of the common welfare.” 


Interests of Society 


This, then, brings us to the question of 
how peaceably and lawfully to deal with the 
labor problem, with fairness and consider- 
ation not only for labor and industry, but 
for all people, including labor and industry. 
For this purpose obligatory arbitration pre- 
sents itself as a distinct possibility. It is 
submitted that if the formula of obligatory 
arbitration is an effective working instru- 
ment in composing labor disputes, it should 
be employed universally without distinction 


between the so-called emergency strike and the 
nonemergency strike, for, as was previously 
sought to be demonstrated, if it is accept- 
able in either case, it is acceptable in the 
other category of strike. 


At the outset, it may be conceded that 
many sections of both industry and organ- 
ized labor reject obligatory arbitration.” 
However, if such an instrumentality is in 
the best interests of the public welfare, the 
resistance or objection of either or both 
these sections of society is not sufficient 
reason to reject it.* As Mr. Justice Brandeis, 
in the case of Duplex Printing Press Company 
v. Deering et al.” said: “Above all rights is 
duty to the community.” The rights of the 
public and of society generally are para- 
mount to the rights of either or both indus- 
try and labor. Thus, the question is not 
whether industry and capital prefer obliga- 
tory arbitration to the right of reciprocal 
immolation, but whether or not this vehicle 
will best serve the interests of society. 


On the basis of past and present ex- 
periences, it may be said that, left to their 
own devices, both industry and organized 
labor will continue to use the method of 
force and combat to obtain their individual 
interests and will completely disregard the 
best interests of the society in which they 
exist. On the basis of such existing ex- 
perience, there is no valid reason to antici- 
pate that either of them will in the future, 
any more than in the past, subordinate its 
private interests to the public good. In 
recognition of these facts and in the firm 
conviction that there is no alternative, it is 
submitted that the public welfare demands 
that these antagonists must be compulsorily 
required to compose their differences by 
peaceable means. If such obligatory meas- 
ures fortuitously abridge some of the lesser 
private or individual privileges of these in- 
corrigible pugilists, it may truthfully be said 
that this circumstance is the product of their 
own iniquity. In the subject article, it is 
freely admitted that both management and 
labor unions have failed in their responsi- 
bilities to each other as well as to the public. 
That being the case, the public is left with 
no alternative but to protect itself. It is no 
defense to say, as the author of that article 





% Every citizen owes primary allegience to the 
public, and secondary loyalty to his labor union: 
William L. Huggins, Labor and Democracy 
(The Macmillan Company, New York, 1922). 

37 House Labor Committee (80th Congress, 
Volume 5), pp. 3027-3028; Bruce B. Hawat, 
“Will We Toss ‘Blank Check’ Arbitration Out?’ 
Mass Transportation (June, 1949), p. 35: House 
Labor Committee (80th Congress, Volume 3), 
p. 1547. 


Emergency Strikes 


% Freedom and constitutional rights of in- 
dividuals must yield to those of society in labor 
relations as they have in other fields: Carl A. 
Huebner, op. cit., footnote 1; Jerre S. Williams, 
op. cit., footnote 1; James A. Emery, ‘‘Address 
Before National Founders Association of New 
York,’’ 30 Journal of the American Judicature 
Society 124 (1946); Donald R. Richberg, op. 
cit., footnote 1. 

%®% Supra, footnote 9, p. 488. 
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has said,” that: “The failure of union lead- 
ers fully to accept their responsibilities in 
the process of collective bargaining is at- 
tributable in large part to the fact that they 
have not grown in stature to the extent that 
their organizations have grown in numbers 
and power.” This is unquestionably true. 
However, on the basis of the national labor 
relations experience of the last hundred 
years, there is no persuasive reason to an- 
ticipate that an even greater growth in the 
power and membership of organized labor 
will abate or diminish the apparently in- 
satiable appetite of the leaders of organized 
labor for increased power and the exclusive 
right of decision. It is submitted that the 
heart and lungs of power is the lust for 
more power. Consequently, it is to be 
doubted that the more powerful organized 
labor becomes the more sensitive its con- 
science and concern for the public good will 
become. Such a trust would be narcotic if 
not fatal. If society is to protect itself, it 
must use its own resources rather than rely 
upon the magnanimity or the sensibilities of 
labor leaders. 


The author of the article in question has 
asserted that: “The public has no right to 
be completely immunized from the conse- 
quences of strikes. The interests supporting 
collective bargaining are important enough 
to expect the public to be discommoded for 
the time being... .” To say the very least, 
this proposition is a strangely curious one; 
it would seem that its converse would be 
more valid. There is no reason why either 
industry or organized labor should have the 
right to have its private disputes immunized 
from the claims and demands of the public 
welfare. It seems elementary that, in jus- 
tice, these constituent elements of society 
should be discommoded in the exercise of 
their private rights rather than that society 
as a whole should be thus visited. It is idle 
to assert that, since society is the beneficiary 
of the products of collective bargaining, in- 
dustry and organized labor should be per- 
mitted to exploit their collective bargaining 
rights without restraint, and at whatever 
cost to society. It would be more accurate 
to state that the collective bargaining rights 





of industry and organized labor are the 
products of society’s generosity and its de- 
votion to democratic institutions. If reason- 
able limitations must be imposed, they should 
be levied upon the endowed rights of industry 
and organized labor rather than upon the 
natural rights of the citizenry as a whole. 


Obligatory Arbitration 


Concerning the constitutionality of a meas- 
ure requiring obligatory arbitration, there is 
ample reason to suppose that legislation 
which is mechanically proper would be held 
to be constitutional.“ It may be recognized 
that several state statutes prescribing oblig- 
atory arbitration in labor disputes in public 
utilities have been declared unconstitutional. 
This, however, resulted from the mechanics 
rather than the basic law and functions of 
these statutes.” The invalidation of these 
local statutes was not predicated upon any 
asserted invasion of fundamental constitu- 
tional guarantees. In light of the latter-day 
awareness of the Supreme Court of the acute- 
ness of the labor problem “ and remember- 
ing the effective role which Congressional 
declaration of public policy played in the 
recognition of the constitutionality of such 
legislation as the Anti-Injunction Act, the 
Wagner Act, the Fair Labor Standards Act 
and the Taft-Hartley Act,.it is not unrea- 
sonable to assume that a statute which was 
mechanically acceptable and which would 
preface the requirement of obligatory arbi- 
tration by an adequate Congressional decla- 
ration of public policy would be declared 
and held to be constitutional. 


Two of the principal objections that have 
been interposed to obligatory arbitration are, 
first, that the experience in other places ad- 
vises against the enactment of such national 
legislation and, second, that the interjection 
of the government into industrial disputes 
as an arbiter would impose upon the gov- 
ernment the duty of adjusting and readjust- 
ing the price structure and other factors of 
the national economy to conform to and ac- 
commodate the arbitrators’ decision. It is 
difficult to accede to the validity of either 
of these objections. The only real and actual 





“The portion of the subject article embrac- 
ing the recited quotation was taken verbatim 
from pages 329-31 of Mr. Teller’s book Manage- 
ment Functions Under. Collective Bargaining 
(Baker-Voorhis, New York; 1947). 

“1 J. A. Sprunk, op. cit., footnote 1. 

42 New Jersey Laws 1947, Chapter 38, which 
was declared unconstitutional in the case of 
State of New Jersey v. Traffic Telephone Work- 
ers’ Federation of New Jersey, et al., 16 LABOR 
Cases { 65,162, 2 N. J. 335 (1949) for faulty 
legislative craftsmanship. The statute, how- 
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ever, was amended, so that this defect was 
cured, by the Act of 1949, Public Laws Chapter 
308. In the case of Local 170, Transport Work- 
ers Union, et al. v, Gadola, 15 LABOR CASES 
64,725, 322 Mich. 332 (1948) a Michigan statute 
requiring obligatory arbitration in labor dis- 
putes in public utilities was declared unconsti- 
tutional because of unwarranted delegation of 
legislative functions to the judiciary. 

* See the case of Giboney v. Empire Storage 
& Ice Company, supra, footnote 26. 
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domestic experience we have had with oblig- 
atory arbitration derives from the operations 
of the Kansas Court of Industrial Relations 
which the legislature of the State of Kansas 
created by statute in 1920. The peculiar re- 
sults of this purely local experiment can 
hardly be accepted as a standard for meas- 
uring the anticipated effectiveness of a truly 
circumspect and well-administered national 
effort to explore this medium. In the first 
instance, part of the Kansas statute was de- 
clared unconstitutional less than three years 
after its enactment.“ Moreover, apart from 
this early crippling of the act, there was 
never any truly serious and expansive effort 
made to administer its provisions, however 
inadequate and improvident these particular 
provisions may have been. Indeed, the court 
itself was abolished by statute less than five 
years after it was created. It may be fur- 
ther admitted that “a student of its operation 
[the Kansas Court of Industrial Relations] 
has concluded, after a careful analysis of 
its work, that the Court ‘had no apprec- 
iable effect in reducing the number of in- 
dustrial disputes in Kansas’.”® It is in- 


teresting to note, however, that this author, 
in this very work, stated that the futility and 
failure of the project was chiefly due to 
indifference, miscarriages and the saturation 
of the whole effort with corrupt politics. It 
is inadmissible to impart to this ill-augured, 


maladministered and partially invalidated 
statute the dignity of an unassailable stand- 
ard for determining the portents and validity 
of a genuine and sincere effort to introduce 
this manner of reason into the national labor 
problém. Though the abortive and ill-designed 
Kansas experiment may not have reduced 
the number of labor disputes, as one writer 
stated,* “Though laws prohibiting strikes 
will not eliminate strikes, neither do laws 
against speeding eliminate speeding.” There 
can be no doubt that the ends sought by 
the Kansas experiment were valid. If the 
means by which the end was sought proved 
inadequate or unpropitious, then the end 
should not be abandoned, but the experience 
gained by this improvident failure should be 
utilized in fabricating a vehicle that will in- 
vite success. 


Needless to say, agencies such as the War 
Labor Board, and the experiences of this 
and like agencies in wartime and other crit- 
ical emergencies, have no application to the 
question of either the wisdom or mechanics 
of peacetime and universal obligatory arbi- 
tration. Designed for different circumstances 
and for different purposes, there is no point 
of resemblance between the former and the 
latter either in objective or operation and, 
accordingly, no basic lesson may be derived 
from these wartime experiences, 


Since the foregoing unpersuasive experi- 
ences were our only substantial domestic 
trials of obligatory arbitration, we ought 
now consider the value of foreign experi- 
ences as a guide or standard for national 
decision. It would be rash to accept at face 
value and without further inquiry the asser- 
tion of some that the experiences of certain 
foreign countries with obligatory arbitration 
advises against such experiment. While the 
opinion of the author of the subject article 
was founded on the writings of some authors 
who adhere to that view, it should be noted 
that there is a veritable host of writers who 
firmly assert that the experiences in oblig- 
atory arbitration of other nations are ample 
justification and persuasion for us to follow 
suit.” In any event, it is submitted that, 
whether or not the writings of the designated 
or other authors are favorable to foreign 
experiments in obligatory arbitration, neither 
such favorable or unfavorable literature, nor 
the experiences themselves, are persuasive 
of the prudence or imprudence of essaying 
such an effort ourselves. The size, content 
and philosophy of the economies, industrial 
structures and populations of these foreign 
countries are so dissimilar to ours, that neither 
comfort nor rejection is suggested by their 


periments with the vehicle of obligatory ar- 
bitration. By and large, the entire commerce, 
the population and, indeed, the labor prob- 
lems of these diminutive countries may, fig- 
uratively, be stuck in our vest pocket. Even 
as no comparison may be drawn between 
the enormous and complex conditions ex- 
isting in this country and the wholly differ- 





“ Wolff Packing Company v. Court of Indus- 
trial Relations of the State of Kansas, 262 U. 5S. 
522 (1923); see also 267 U. S. 552 (1925). 

4 Domenico Gagliardo, The Kansas Industrial 
Court (University of Kansas Social Science 
Studies, 1941). 

“ Jerre S. Williams, op. cit., footnote 1. 

* Orwell de R. Foenander, Toward Industrial 
Peace in Australia (Melbourne University Press, 
1937); E. Gjessing, ‘‘Industrial Relations in 
Denmark,’ Monthiy Labor Review (1937); E. J. 
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Riches, ‘‘Restoration of Compulsory Arbitration 
in New Zealand,’’ International Labor Review 
(1936); W. R. Tuck, “Court of Arbitration in 
New Zealand,'’ Economic Record (Melbourne, 
1941); W. W. MacKenzie, Industrial Arbitration 
in Great Britain (Oxford Press, 1939); ‘‘Com- 
pulsory Arbitration in Great Britain,’’ Jnterna- 
tional Labor Review (1940); ‘‘Industrial Dis- 
putes in Sweden,’’ Monthly Labor Review 
(1937). 
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ent conditions which exist in these small 
foreign countries, no more can the experi- 
ences of these pigmy nations constitute a 
reliable guide for the course which we must 
pursue in regard to our own tremendous 
and intricate problems. We dare neither 
embark upon nor forego any program for 
composing this Gargantuan problem of ours 
solely on the basis of the experiences, whether 
good or bad, of these small, foreign nations. 
Accordingly, whatever we do we must do 
on the basis of our own circumstances and 
requirements and without regard to these 
completely inapplicable foreign experiences. 


The sole and remaining objection to oblig- 
atory arbitration is comprised of the fear 
that such a vehicle would, indirectly, consti- 
tute the government as a guarantor of prof- 
its and continued and sustained employment 
and tenure, with the ultimate hazard of gov- 
ernmental usurpation of the private prerog- 
atives of both industry and organized labor. 
By and large, the arguments which produce 
this apprehension are specious and purely 
expedient. In the first instance, they as- 
sume that all labor controversies emanate 
from or involve wage disputes and other 
controveries that reflect themselves in costs 
of production. Anyone even slightly familiar 
with the labor problera knows that this is 
not the fact. And even in those controversies 
in which wages or other costs of production 
are immediately concerned, the assumption 
is false that such controversies, whether or 
not they result in the actual increase of pro- 
duction costs, will impose upon the govern- 
ment any moral duty to assure management 
of reasonable profits even at the expense of 
dislocating the price structure. The inherent 
vice in this assumption is that demands for 
increased wages and the like will always be 
granted, or that, if granted, the increase will 
eliminate a fair profit to management. The 
very essence of obligatory arbitration is that 
each case is considered on its own and indi- 
vidual merits as contrasted to the creation 
of “patterns.” Thus, in each individual case 
it would be determined whether, under all 
the circumstances involved (with equal im- 
portance attaching to the interest of the 
public and the national economy as to 
the individual interests of the disputants), the 
particular demand should be granted or de- 
nied. If the demands were inadmissible 
under all the circumstances, then they would 
be rejected. 

Again, an important factor in the granting 
of a proper demand would be the question 
of whether or not the demand would be 
consistent with ability to pay. However, it 
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must not be supposed that the inability of 
an individual employer to pay a demanded 
increase, where the increase is not incon- 
sonant with public considerations or the 
integrity of the national economy, would pre- 
clude the grant of the demanded increase. 
Nor would the grant of such an increase 
place the government in the position of 
guarantor of a profit, or permit any indi- 
vidual employer or group of employers ille- 
gally to dislocate existing price structures in 
order to accommodate the granted increase. 
If one were to assert that these results are 
inevitable and required by good conscience, 
then he flings himself into the very teeth 
of existing fact, for the government, in orig- 
inally establishing a definite minimum wage 
standard and in since almost doubling that 
standard, has never offered or pretended to 
act as a guarantor or guardian of profits. 
The interposition of the element of public 
welfare into the minimum-wage problem did 
not by any means constitute the government 
as the arbiter of prices or profits. Such mat- 
ters as these the government has always left 
to the levelling processes of competition. 


The foregoing objections are neither new 
nor persuasive. These same objections were 
interposed to the Fair Labor Standards Act 
prior to its enactment. But, to date, despite 
the most forbidding prognostications, the 
government has not established itself as the 
watchdog of either prices or profits. Nor 
has that act spelled the frightful dissolution 
of our democracy that was forecast by sun- 
dry prophets of doom. Contrariwise, it has 
been proved to be an effective and enforce- 
able instrument, serving the purposes for 
which it was promulgated, without any 
discernible injury to our democratic institu- 
tions. Notwithstanding the current rational- 
izations and portentous prophecies of the 
irreconcilables concerning obligatory arbi- 
tration, one has every right to anticipate that 
this instrumentality will prove no less effec- 
tive for its particular purposes, with as little 
damage to constitutional processes as ob- 
tained in the case of the Fair Labor Stand- 
ards Act. Moreover, if one retains in mind 
the basic principle that arbitration becomes 
obligatory only if and when the disputants, 
at the expense of the public welfare, aban- 
don their freedom of peaceable adjustment 
of their differences and take resort to strife. 
As long as they avoid conflict and do not 
embroil the interests of society, their rights 
of private adjustment are unimpaired. In 
this sense, obligatory arbitration takes on 
less of a compulsory nature and becomes a 
product of the disputants’ own making. 
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Operational Mechanics 
of Arbitration 


If the proposition of obligatory arbitra- 
tion is accepted as a valid premise, the next 
inquiry appertains to the matter of opera- 
tional mechanics. It is not to be supposed 
that the proposals herein submitted in this 
regard are viewed as the most effectual or 
only means of implementing obligatory arbi- 
tration. They are merely intended to be sug- 
gestive. The only definite position that is 
taken is that if prevailing procedures in 
obligatory arbitration present the objection 
to the use of that vehicle in labor relations, 
wisdom indicates a search for different pro- 
cedures rather than the brusque rejection 
of the entire institution of obligatory arbi- 
tration. 

The first question that arises in connec- 
tion with the mechanics of obligatory arbi- 
tration relates to the identity of the arbitrators. 
The almost invariable practice adopted in 
prevailing obligatory arbitration procedure 
consists of the establishment of a body of 
arbitrators composed of varying but equal 
numbers of representatives of the disputants 
with the decisive vote or votes residing with 
a nondisputant member or members of the 
panel, the latter (the so-called “public” or 
“impartial” representation) very often being 
governmental agents. Except in the rarest 
cases (and no more than in the past) may 
the representatives of the respective dis- 
putants be expected to vote against or prej- 
udice their principal’s cause, with the result 
that the impasse that originally necessitates 
arbitration continues, leaving the decisive 
ballot to the so-called impartial section of 
the panel. Although in rare and isolated 
instances representatives of the disputants 
have been known to subordinate partisan 
interests to broader considerations, the in- 
frequence and paucity of such occurrences 
does not conduce to the acceptance of such 
reasonableness and dedication to public in- 
terest as a universal norm, particularly if the 
arbitrational process is mandatory. Thus, 
in the past (and it may be expected in the 
future) in the overwhelming number of cases, 
the determinative vote rested with the im- 
partial portion of the panel. Apart from their 
sometime contribution to the crystallization 
of the issues, the representatives of the 
disputants generally do little more than ac- 
centuate and enlarge the impasse. Conse- 
quently, in the final analysis, one, two or 
three impartial men or whatever number the 
constituency of the panel may require, ulti- 
mately decide the controversy. The end re- 
sult is no different than if the dispute had 
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been originally submitted to the impartial 
member or members for their exclusive de- 
termination. One of the principal objections 
to obligatory arbitration derives from this 
very fact. Very frequently, despite the in- 
sistent application of the adjectives “impar- 
tial” or “public,” the terms generally fail to 
fit. Particularly has this been true where 
government agents or appointees have con- 
stituted the “impartial” section of the panei. 
By and large the approach and outlook of 
governmentally selected appointees are in- 
distinguishable from the agency making the 
appointment. With poignant memories of 
the inscrutable attitudes of the impartial 
agents and appointees of the late and unla- 
mented War Labor Board and the Concil- 
iation Service of the Department of Labor, 
there is small cause for indignation at the 
rejection by experienced persons of the sug- 
gestion of mandatory arbitration at the hands 
of impartial arbitrators. 


Jury System 


While, in the light of the foregoing experi- 
ence, it is easy to understand the objections 
to mandatory submission to the jurisdic- 
tion and decision of one or more persons 
whose impartiality is a euphemism, it does 
not necessarily follow that this is the only 
method for arbitrating controverted issues. 
Although there are other, and possibly more 
acceptable, media, it is here submitted that 
there is available a method for implement- 
ing obligatory arbitration which, although 
an inextricable and sacrosanct part of our 
juridical system, has never been utilized in 
the realm of labor relations. It is the most 
truly “public” and “impartial” section of our 
people—for it is the people. As the reader 
may have guessed, we are proposing that 
the jury system be introduced as an inte- 
gral part of obligatory arbitration. 


The jury system needs no justification. 
Neither the history of all mankind nor the 
history of jurisprudence has ever produced 
a better medium. Whoever disparages or 
decries judgment by one’s own peers need 
only open the door to the tomb in which 
toss the restless bones of trial by ordeal and 
combat, the bloody Assizes of the infamous 
Judge Jeffries or the mouthless spectre of 
the Star Chamber. 


It is no objection that every jury embraces 
the untutored as well as the tutored. No 
section of society has any monopoly either 
on integrity or fundamental intelligence. 
Moreover, when fortified with adequate in- 
formation, the composite intelligence of 
average people affords a greater certainty of 
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essential, if plain, justice than does the com- 
plex cerebral convolttions of exalted intel- 
lects with secret axes to grind. The painful 
intellectuality that inspires or executes an 
injustice is slight comfort to the aggrieved 
and victimized party. It cannot be doubted 
that it is better to have simple justice than 
scholarly injustice. 


It will readily be conceded that in many 
juries there may be some individuals who, 
for many reasons, may prove either unac- 
ceptable or ill-prepared to comprehend or 
adjudge the issues in a given labor dispute, 
even as one may be disqualified by reason 
of partisan interest. This must not be con- 
strued as an admission that juries generally 
are unequal to complex tasks, for with this 
presumptuous view one can have but little 
patience. Contrariwise, it is merely recog- 
nition of a fact that exists in the impaneling 
of juries daily throughout the country. How- 
ever, provision is made by the law for the 
exclusion of such individuals. By providing 
for examination of jurors on their voir dire 
and granting the right of challenge to both 
the entire panel or individual jurors, the law 
secures against the inclusion in juries of 
those who are unqualified or legally unac- 
ceptable. Even if consideration could be 
given to the contention that many otherwise 
acceptable jurors would be unequal to ad- 
judging the complex issues involved in many 
labor disputes, this objection would not con- 
stitute any real impediment to the accept- 
ability of the jury system in labor arbitration. 
To meet this objection, all that would be 
required would be to enlarge the right of 
examination on voir dire and increase the 
number of peremptory challenges and chal- 
lenges for cause. If the enlargement of the 
disputants’ rights in the selection of the jury 
were accompanied by adequate time and 
other limitations to forfend the use of the 
selection procedure as a ruse or pretext for 
prolonging the controversy, then the major 
objection to the potential quality of the jury 
could be eliminated. Other objections to 
the jury system in arbitration of labor dis- 
putes could be negotiated and by-passed by 
enlarging the number of jurors in the jury 
and by introducing the system of decision 
by majority vote. It seems reasonable to 
assume that if a truly serious effort were 
made to perfect arbitration by jury, with 
adequate consideration being given to such 
matters as time limitations, mechanics and 
implementation, a real and effective instru- 
mentality for composing labor controversies 
might be effected. 


Conclusion 


Before concluding this already overlong 
dissertation, one final element ought to be 
explored. This appertains to the means of 
compelling compliance with the jury’s deci- 
sion by both management and the involved 
labor union. Since neither governmental 
seizure of the employer’s facilities nor the 
involuntary servitude of labor is admissible 
in democratic society, other means of com- 
pelling compliance which do less injury to 
the fabric of our constitutional society must 
be found. In this connection, it is essential 
to recognize that corporate violations are 
not the acts of the stockholders nor, gener- 
ally, are labor’s violations the volitional acts 
of the individual members of the particular 
labor union. In both instances the real male- 
factors are the executive agents and policy- 
makers of the particular groups. It is: these 
elements that cause strikes and lockouts. 
Accordingly, it is upon these groups that 
the primary responsibility must be laid. Of 
course, in the sense that they either condone 
or participate in the misconduct of their of- 
ficers, both corporate stockholders and the 
individual members of the labor union are 
secondarily responsible. However, it must 
further be recognized that, paradoxically, 
the whole burden of the condition produced 
by those who actually provoke and cause 
the strikes is rarely borne by them. -On the 
contrary, their activities rarely result in in- 
dividual and personal loss or injury to them. 
The loss and hardship falls upon those who 
are only secondarily responsible. It would 
seem, then, that if individual responsibility 
attached to the ‘making of such grave deci- 
sions, then less haste and more discretion 
would be exercised. It is quite conceivable 
that the board of directors of a corporate 
employer or the executive board of a labor 
union would not be so precipitate in declar- 
ing a lockout or a strike if the individuals 
concerned knew that personal consequences 
would attach to them rather than merely 
to their constituents. 

It is this very thing that is here suggested. 
It is submitted that noncompliance with the 
decision of a lawfully constituted tribunal 
should result in individual responsibility in 
those who are primarily to blame ‘for such 
noncompliance. The already abused space 
limitations of this article prevent a detailed 
recitation of the basic methods “ of assessing 
and satisfying this primary responsibility. 
However, in closing, it is suggested that an 
auxiliary or supplementary means would be 

(Continued on page 576) 





* In some future article, effective operational 
mechanics and the means of implementing and 
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enforcing Obligatory arbitration will be con- 
sidered. 
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- EXEMPTIONS 
To Cost Dollars in Litigation 


By JOSEPH R. HIRSCHMANN 


RAISING THE MINIMUM-WAGE RATE WAS AN EASY MATTER—BUT THE 
“CLARIFYING” AMENDMENTS PROMISE LONG YEARS OF LITIGATION 





HE Fair Labor Standards Act of 1938 

provided for a minimum wage of twenty- 
five cents per hour for the first year after 
October 25, 1938, thirty cents per hour 
from 1939 to 1945 unless industry com- 
mittees increased hourly rates to forty 
cents prior to that time, and, in any event, 
forty cents per hour after October, 1945. 
By 1944, industry committees had increased 
minimum wages industry-wide to the forty- 
cent level. 


World War II created employment op- 
portunities and employee shortages which 
resulted in hourly rates far beyond the 
minimum set by the law, and far beyond 
the anticipation of Congress in 1938. It 
was common knowledge that urskilled labor 
in the City of Baltimore in 1944 and 1945 
was being paid seventy-five to eighty-five 
cents per hour. Current wage rates were all 
out of proportion to the minimum require- 
ments of the Wage and Hour Law. 


This situation was not overlooked by 
organized labor and there was a demand 
for an increased minimum wage. How- 
ever, Washington experts knew that any 
attempt to increase the minimum wage 
would create an open season for other 
amendments likely to weaken the effects 
of the law. There was nation-wide opposi- 
tion to the administration of the law, and 
various court decisions which broadened 
coverage and limited exemption. Employers 
rebelled at the determination that window 
washers were engaged in the production 
of goods for commerce (Walling v. Kirsch- 
baum Company, 5 Lasor CAsEs § 51,142, 316 
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U. S. 517), that ditch walkers for co- 
operative irrigation projects were similarly 
engaged, that newspapers selling less than 
one per cent of their issue out of the state 
were covered and that a local repairer of 
motors and armatures was nonexempt as 
a service establishment. 


The 1948 platforms of both major par- 
ties called for a seventy-five-cent minimum 
wage, and Congressional bills were promptly 
drawn to attain this end. Thousands of 
pages of testimony were taken before Con- 
gressional subcommittees and there were 
appearances and statements by a full cross~ 
section of American economy and labor 
interests. In the fall of 1949 both Houses 
passed the new law, effective January 25, 
1950, and the President approved it. It 
contained provisions for a minimum hourly 
rate of seventy-five cents but, as was anti- 
cipated, it restricted coverage in many 
particulars and broadened exemption in 
many particulars. The total number of 
employees now removed from the protec- 
tion of the act is variously estimated at 
from two hundred thousand to one million. 
The actual number will probably not be 
known for a year or more. Many em- 
ployers, no longer subject to the law, are 
complying with its provisos, believing that 
they still are covered, while other employers, 
previously noncovered, are unwittingly vio- 
lating its terms. 

One of the major changes in the new 
law is a new definition of the word “pro- 
duced” (Section 3(j)): “employee shall be 
deemed to have been engaged in the produc- 
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tion of goods if such employee was em- 
ployed . . . in any closely related process 
or occupation directly essential to the pro- 
duction thereof, in any State.” The.old defi- 
nition was: “employee shall be deemed to 
have been engaged in the production of 
goods if such employee was employed in 
producing, manufacturing, handling ... or 
any process or occupation necessary to the 
production thereof, in any State.” It was 
under the old phrase “any process or occu- 
pation necessary to the production thereof” 
that the courts covered window washers, oil- 
well diggers of dry holes, grass cutters of 
factory lawns and fertilizer employees whose 
production moved in commerce in the fruits 
or vegetables grown in the enriched soil. 


What lesser territory is encompassed by 
the new phrase? The House Managers’ 
Statement gives some guide by citing ex- 
amples of employees removed from coverage: 


“1. Employees of a local fertilizer com- 
pany which sells all its product to local 
farmers for use in growing sugarcane 
which is then sold to mills within the 
same state which process the cane into 
raw sugar and ship it outside the state. 


“2. Employees of a quarry engaged in 
mining and processing stone and transport- 
ing it to a local construction site where it 
is used in constructing a dike to protect 
an oil field producing oil for commerce. 


“3. Employees of a local window-clean- 
ing company doing business wholly within 
the state but many of whose customers 
are engaged’ in commerce or the production 
of goods for commerce. 

“4. Employees of a local independent 
nursery concern whose duties include mow- 
ing the lawn around the plant of a local 
customer who produces goods for commerce. 
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“5. Employees of a local architectural 
firm whose activities include the preparation 
of plans for the alteration of local buildings 
used to produce goods for commerce. 


“6. Employees of a local exterminator 
service firm who work wholly within the 
state, but who service some buildings in 
which goods are produced for commerce. 


“7, Employees providing residential, eat- 
ing, or other living facilities for factory 
workers who produce goods for commerce.” 


Discussion of ‘‘Indispensable”’ 
and “Directly Essential” 


The Congressional debates are vague and 
uncertain, with conflicting statements from 
the floor as to the meaning of the new 
phrase. On October 18, 1949 (Congressional 
Record, page 15128) Representative McCon- 
nell said: “the coverage of the Act for a 
large number of employees is dependent 
upon the definition of ‘production of goods 
for commerce’. A substantial change has 
been made in this definition which will 
have the effect of preventing the Admin- 
istrator and the Courts from extending the 
coverage to occupations which are not 
closely related and directly essential to 
production. For instance, Congress, 
when it passed the Act in 1938, thought 
that the word ‘necessary’, was a clear 
indication of intent. But, while it seems 
clear enough on the surface, nevertheless 
the Administrator and later, the Court 
decisions, have been expanding it beyond 
what was the original intent of Congress. . 
We did not say when we put in the word 
‘indispensable’ in order to stop this in- 
correct expansion of coverage that the 
worker personally and individually had to 


April, 1950 @ Labor Law Journal 




















be indispensable. 
occupation had to be indispensable to pro- 
duction in connection with any process or 
occupation incidental to or flowing in the 
stream of interstate commerce. 


“The conferees felt that the word ‘in- 
dispensable’ was too rigid and so we sub- 
stituted the words ‘directly essential’... .” 


Then there was this colloquy on the 
floor: 


“Mr. JAVITS. Will the genteman tell 
us what the difference is between the word 
‘indispensable’ and the words ‘directly es- 
sential’, if the gentleman thinks there is 
any difference? 


“Mr. McCONNELL. Personally, I do 
not think there is a great deal of difference 
between the two. 


“Mr. JAVITS. Did the conferees think 
there was? 


“Mr. McCONNELL. The conferees 
seemed to feel that ‘directly essential’ was 
a little less harsh than ‘indispensable’. 


“Mr. JAVITS. A less restrictive word. 


“Mr. McCONNELL. A less restrictive 
word is what they apparently believed... . 


“Mr. JAVITS. Would it be fair to say, 
therefore, that the words ‘directly essential’ 
in the above phrase was a compromise 
between ‘necessary’ and ‘indispensable’? 


“Mr. McCONNELL. I would say it 
was approached in that light. % 


But then on the same day ~* (Congressional 
Record, page 15131) Representative Barden, 
to the contrary, set forth as follows: 


“As to the discussion of the words 
‘directly essential’, that language grew out 
of putting the word ‘indispensable’ into 
the section dealing with production. I 
think this is a fair statement to make: 
The only reason in the world why the 
House conferees incorporated ‘directly es- 
sential’ in place of ‘indispensable’ was that 
we thought it was just as strong, if hot a 
little stronger. It was not with the idea 
of giving to the Administrator more 
power. Sa 


From the foregoing, it can be seen that 
there was conflict on the floor of Congress 
as to intent and meaning, and when the 
courts have before them the question of 
Congressional intent and the literal debate, 
they will not derive much help on the 
restrictiveness and extent of restrictiveness 
of the new term. 
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We said that the 


‘Retail or Service Establishment’’: 
Old View 


A second large question mark is the new 
definition of a retail or service establish- 
ment. The old law. exempted from the 
minimum and overtime requirements “any 
employee engaged in any retail or service 
establishment the greater part of whose 
selling or servicing is in intrastate com- 
merce.” The courts have been called on 
many times to determine the meaning of 
this language. A preliminary determination 
was that the words “engaged in” limited 
the exemption to an employee who actually 
worked in the particular establishment; 
if his duties took him away from the physical 
situs of the retail establishment, he was not 
exempted. Second, the courts construed 
“retail or service establishment” to mean a 
retail establishment or a retail service estab- 
lishment. it was the third determination 
of the courts which created the greatest 
uncertainty: the determination that, in order 
for the exemption to apply, (1) the retail 
establishment should be characterized by 
numerous small sales, (2) it should be patron- 
ized regularly by the general consuming 
public, (3) its sales or services should be 
for direct consumption, (4) its sales or 
services should be for personal consump- 
tion and (5) it should have the character- 
istics of a small commercial enterprise with 
the usual signs, fixtures, show counters, 
etc., customary for servicing the general 
consuming public. This is the position set 
out by the Administrator in his Inter- 
pretative Bulletin No. 6, and the courts, 
with few exceptions, have sustained the 
position. (Roland Electrical Company v. 
Walling, 10 Lapor Cases { 51,219, 326 U. S. 
657; Boutell v. Walling, 10 Lasor Cases 
4 51,224, 327 U. S. 463; Martino v. Michigan 
Window Cleaning Company, 10 LABor CASES 
{ 51,220, 327 U. S. 173; McComb v. Deibert, 
16 Lasor Cases { 64,982 (DC Pa., 1949).) 


Meaning of New Definition? 


With the act being opened up to amend 
the minimum wage, Congress took the 
opportunity to amend the definition of 
“retail or service establishments.” The new 
definition is as follows: 

“The provisions of sections 6 and 7 shall 
not apply with respect to any 
employee employed by any retail or service 
establishment, more than 50 per centum of 
which establishment’s annual dollar volume 
of sales of goods or services is made within 
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the State in which the establishment is 
located. A ‘retail or service establishment’ 
shall mean an establishment 75 per centum 
of whose annual dollar volume of sales of 
goods or services (or of both) is not for 
resale and is recognized as retail sales or 
services in the particular industry.” 


The first inquiry is the requirement that 
the sales or services be recognized in the 
particular industry as retail sales. Com- 
mercial enterprises in the United States are 
immensely diverse, varied and distinctive. 
There are modifications upon modifications 
of small businesses, without number. Many 
such establishments engage in activities 
which are not susceptible of an “industry” 
definition; there may not be a qualified 
industry in existence to designate and 
define operations. And if there is, the 
righteousness, correctness and accuracy of 
a definition is always subject to judicial 
examination whether it be by a member of 
a trade against his trade, by the Admin- 
istrator against a trade organization, by 
an employee against his immediate employer 
or by the Administrator against an em- 
ployer. The courts will be litigating this 
small issue for years to come. 


In the Congressional debate Senator Pep- 
per, arguing against the above definition, 
said: 

“TI thought, Mr. President, I heard some- 
thing about a man not being a judge in 
his own case. It looks exactly as if Con- 
gress intended the industry to be the arbiter. 
How many law suits is it going to take 
to clarify that provision of this clarifying 
amendment ?. We shall have thrown 
away 11 years of tedious and painful litiga- 
tion. The clarification is on the side of 
certainty that we now know but if 
we start out with the new definition, Mr. 
President, we have got 11 years more litiga- 
tion before we reach the point where we 
now are, in the clarification of the law... . 
Is it necessary to prove in Court what 
the industry says the practice is? That 
means it is taken out of the legislative 
hands; it is taken out of the form of the 
judiciary and left to the industry to decide 
what is retail and what is not retail... . 
How can the Courts under our blessed 
system of jurisprudence definitively deter- 
mine this dispute except by case after case 
of inclusion and exclusion?” 

In the text of the House Managers 
Statement, October 17, 1949, which is an 
explanation of the bill finally approved, 
there is this statement relating to the re- 
tail service definition: 
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“Under this test (that 75% of the estab- 
lishments’ annual dollar volume of sales of 
goods or services, or both, must be recog- 
nized in the particular industry as retail 
sales or services) any sale or service regard- 
less of the type of customer will have to 
be treated by the Administrator and Courts 
as a retail sale or service so long as such 
sale or service is recognized in the particu- 
lar industry as a retail sale or service.” 


By this statement it is abundantly clear 
that it was Congressional intent to by-pass 
and to legislatively overrule the Supreme 
Court decisions above cited. However, the 
Administrator is still to be reckoned with 
in this respect. Will he require as a pre- 
requisite to the percentage determinations 
and the industry definition that the estab- 
lishments must first be a retail establish- 
ment? There is clear indication that he 
may take such a position. In a letter to 
Senator Pepper from. the Administrator, 
dated October 30, 1949, the Administrator 
states: 

“The Bill would substitute a completely 
new set of definitions of a retail or service 
establishment in place of the clear definition 
now recognized by the Courts. Years of 
litigation would be required to determine 
how the exemption should be applied. The 
amendment would give rise to exceedingly 
dificult problems in administration, since 
it is by no means clear what different 
industries regard as retail sales. 

“Another major objection to the Hol- 
land amendment is that establishments which 
specialize in selling or servicing business 
customers could nevertheless be considered 
retail establishments. This is contrary not 
only to Supreme Court decisions on this 
question but also to the principles held by 
experts in the field of distribution.” 

While no explanation or interpretation 
has yet come from the Administrator or 
been issued to the general public, there is 
reason to believe that such may be his 
position. 


Statement of Majority 
of Senate Conferees 


The Administrator can draw strength 
and support from the Statement of the 
Majority of Senate Conferees submitted by 
Senator Pepper on October 19, 1949, where 
this statement appears: 

“It is expected that the Administrator 
will investigate the facts in a particular 
industry and determine what sales are recog- 
nized as retail in such industry. While it 
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is expected that the Administrator will 
give due weight to the views of trade 
associations, the Conference Agreement does 
not contemplate that the interpretation of 
any interested group should be regarded 
as controlling. Due weight should be given, 
for example, to the actual practice in the 
industry. The soundness of the Admunis- 
trator’s conclusion may be tested in the 
Courts. 

“The Conference Agreement exempts es- 
tablishments which are traditionally regarded 
as retail. Establishments which are not 
ordinarily available to the general consum- 
ing public will not become retail 
or service establishments under the pro- 
visions of the Conference Agreement.” 

This statement is diametrically opposed 
to the statement of the House managers, 
above set forth. It was inserted to modify 
and weaken the language of the House 
managers, and was placed on record so that 
it would become part of the act’s legisla- 
tive history. This statement by the majority 
of Senate conferees led to Congressional 
debate as to the statement’s exact status. 
Senator Wherry said: 

“T am not objecting [to the statement 
being received as a permanent record] if 
the statement is being offered as an in- 
dividual statement by the Senator from 
Florida, the Senator from Utah, and the 
Senator from Montana. If that is the offer 
being made and the statement is not to be 
controlling so far as the interpretation is 
concerned, and if it is not to be regarded as 
a report of conferees, then, I think there 
is no harm in receiving it.” 

Later, on the same point, there are the 
following Congressional statements: 


“Mr. McFARLAND. These statements 
were not read or presented before the con- 
ference report was adopted, were they?’ 


“Mr. PEPPER. They were submitted 
after the conference report was adopted. 


“Mr. McFARLAND. So they could not 
be considered as having ben adopted by 
the Senate as an interpretation of the con- 
ference report. Therefore I do not see why 
there should be any objection to three 
Senators, five Senators, or any other number 
of Senators, filing their views as to the 
meaning of this legislation, because it is 
definitely clear that the statement is not 
adopted by the Senate as its interpretation. 


“Mr. PEPPER. Just as the statement 
of the managers of the conference on the 
part of the House shows their opinion, this 
would show the opinion of the majority 
of the conferees on the part of the Senate. 


“Mr. MORSE. Does the Senator from 
Florida agree with me as a lawyer tliat, 
nevertheless, the filing of this report bv 
a majority of conferees will be of value so 
far as the legislative history of the bill is 
concerned when the Courts come to inter- 
pret any dispute which may arise as to any 
alleged ambiguity within the law? 

“Mr. PEPPER. The Courts, in the in- 
terpretation of legislation, take into ac- 
count the entire historical background, and 
the surroundings of the enactment of the 
legislation.” 

This is the record. The maneuvering is 
clearly apparent. Legislative background 
should be proven and argued as the issues 
arise. Senator Pepper was certainly accu- 
rate when he said there are eleven years of 
litigation ahead. [The End] 





“It is not enough to say that labor and management 


Causes and Symptoms— , , not trust each other. 


Confusion 


not a cause. 


Lack of trust is a result, 
To say that labor and capital have 





conflicting economic theories is merely to describe a symptom. To say that 
the bargaining process is imperfect and results in stalemate and frustration 
is merely to return to the basic statement that labor and management distrust 
each other. If unions insist that management is out to bust them, and if 
management insists that unions are ultimately striving to take over control 
of industry, we are still talking about symptoms not causes.’”—From “Nego- 
tiating Union Agreements on a Merit Basis,” an address given before. the 
California Personnel Management Association and the Personnel Section of 
Western Management Association by P. R. Shays, Administrative Director 
of Personnel and Labor Relations, Schenley Industries, New York. 
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TEN PER CENT OF THE PAYROLL IS 
NOT TOO LOW AS A BEGINNING FIGURE 
WHEN COUNTING WELFARE-—PLAN COSTS 


EMPLOYER'S STAKE 


IN WELFARE PLANS 


ITH prices and profits declining, labor 

unions are shifting their demands from 
substantial wage increases to a program of 
expanded welfare and retirement benefits. 
Under the law, as now interpreted, em- 
ployers must negotiate welfare plans with 
unions and employers may not independently 
sponsor such programs or change them with- 
out union consent. But unions are not con- 
fining their welfare demands to collective 
bargaining. Their campaign is being waged 
both in the halls of the legislatures and 
across the bargaining table, and the target 
for all benefit payments is primarily the 
employer. The demand that employers pro- 
tect their workers and their families against 
such unemployment risks as sickness, acci- 
dent, old age and death is a difficult one for 
an employer to meet, both because strong 
practical and social arguments can be made 
for such a program and because, such wel- 
fare plans being couched not in terms of “so 
many cents per hour” but in terms of “dollar 
benefits,” only careful and intelligent analy- 
sis by the employer and competent counsel 
can properly assess their payroll cost. 


There are three fundamental problems 
involved, to wit: (1) Are welfare plans 
socially desirable? (2) Who should bear 
the cost? (3) If the employer is to bear 
all or part of the cost, is the particular plan 
adopted by or thrust upon him economically 
sound, or will it result in economic tragedy, 
both to employer and employees, because it 
is unsound in principle or in application? 
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This article is intended to highlight only 
the effect of such plans upon business, not 
the need for or desirability of them. Em- 
ployers must not rush blindly into such 
plans, for it is an irrefutable fact that an 
expanded welfare program which seeks to 
protect the worker “from the cradle to the 
grave” involves consideration of the most 
complex technical, legal, statistical and fi- 
nancial problems. Both labor and manage- 
ment may be subjected to economic tragedy 
—even ruin—unless such plans are properly 
conceived, soundly administered and financed, 
and not unduly burdensome to the employer. 
The time to think ahead with respect to 
such plans is now, before welfare demands 
are thrust upon business. Welfare plans are 
not temporary or short-term commitments, 
but long-term programs which will have the 
greatest impact at a more or less remote 
time in the future—perhaps at a time when 
the particular business may be least able to 
withstand any economic drain. 
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Let us consider, then, the probable cost 
of such an expanded social welfare pro- 
gram to business and to each individual 
employer. 


Health and Accident Insurance 


Group insurance plans are being included 
more and more frequently in union contract 
demands. In addition, legislation is now 
pending in Congress and in many states 
(several states have already enacted such 
laws) for health and accident insurance. 
Some bills also provide for medical and 
surgical benefits. Insurance may either be 
contributory or borne entirely by the em- 
ployer. Under the most liberal type of 
insurance program, the payroll tax upon em- 
ployers may reach as high as two per cent, 
although up to the present time the payro!l 
cost has been one per cent or less. 


Pension, Retirement 
and Death Benefits 


Employers who are currently paying a tax 
of 1% per cent on payrolls for federal social 
security (old-age and survivorship payments) 
are faced with pending federal legislation 
which seeks to increase the payroll tax ulti- 
mately to 3% per cent and to increase the 
taxable annual wages to $3,600.* In addi- 
tion, many unions have announced their 
intention of obtaining private pension and 
retirement plans to supplement the benefits 
payable under federal legislation, with addi- 
tional costs which may average as high as 
ten per cent of payroll. 


Unemployment Insurance 


Up to now, an employer who has had 
little turnover in help has been able to ob- 
tain a credit against the three per cent fed- 
eral unemployment tax, dependent upon 
the unemployment experience of his state 
and upon his own merit rating. In some 
cases, employers with good records of em- 
ployment have been able to obtain a credit 
as high as two per cent against the federal 
tax. But there are currently pending in the 
Massachusetts legislature proposals which 
would abolish merit ratings or, alternatively, 
increase the tax and the taxable wage base; 
and in Congress there has been talk of 
changing the entire federal state unemployment 
setup, with increased cost to employers. 





* On March 23, the Senate Finance Committee 
concluded its hearings on the Administration's 
social security bill, H. R. 6000. Executive ses- 
sions to consider proposed changes started April 
3. 


Employer's Stake in Welfare Plans 


Workmen's Compensation Insurance 


Dependent upon the type of occupation 
covered, the payroll cost to employers for 
workmen’s compensation insurance may run 
from .6 per cent to ten per cent. If benefits 
are increased, or if the type of risk covered is 
broadened, then these costs will, of course, rise. 


It can be seen from the above analysis that 
welfare and allied costs may easily exceed fif- 
teen per cent of payroll for the employer if all 
of labor's objectives are obtained! 


If the only problem involved were that of 
meeting a continuing charge of ten or fifteen 
per cent (or more) against payroll under 
an expanded welfare program, the situation 
would be serious enough. But consider these 
other difficulties. All such programs speak 
in terms of “benefit” payments; and the 
cost to the employer is based upon actuarial 
estimates of future liability computed in the 
same manner, theoretically, as fire insurance 
premiums are fixea in relation to fire risks. 
We use the word “theoretically” advisedly, 
because it is very difficult, without a great 
deal of experience, to determine scientifically 
the risks involved in insuring or funding a 
welfare program. Thus, we face the ever- 
present danger that when benefits become 
payable, the fund which has been created 
(whether it is government controlled or 
funded by insurance policies or by a reserve 
or trust set up by the employer) will not be 
large enough to meet the payments. It will 
then become necessary either to increase the 
payroll taxes or employer contributions, or 
default in benefit payments. 


Let us not deceive ourselves. It would be 
far better not to introduce private welfare 
plans at all, nor to expand existing govern- 
ment programs, than to embark upon am- 
bitious programs which cannot be carried 
out without disaster to business and which 
will cause labor and individual workers, as 
well as business, to suffer gravely. We em- 
phasize again, however, that we are not 
passing on whether the proposed welfare 
programs are socially or economically nec- 
essary. We are merely laying emphasis 
where it should properly be placed—on the 
ability to finance and pay the costs. 


Further Problems 


There are other problems inherent in a 
private welfare program. Which employees 
are to be covered by the plan or plans? 
Where more than one union represents the 
company’s employees, must two separate 
welfare programs be set up? What benefits 
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should be paid? To what extent are private 
welfare plans, whether union negotiated or 
employer sponsored, to supplement those 
set up by federal and state legislation? What 
will the exact over-all cost of the plan be to 
the employer today, next year and five 
years hence? If the union asks for a modi- 
fication of existing plans when negotiations 
for contract renewal came up, can the pro- 
gram be modified or changed? Will the 
payments by. employers be deductible for 
income tax purposes—i. e., will the Treasury 
approve the welfare program demanded by 
the union? If benefits are paid out to em- 
ployees, will they be taxable to the employees 
and, if so, to what extent? What kind of 
welfare plan will best promote labor-man- 
agement relations? Should the welfare plan 
be financed by insurance or by a trust fund? 
Should the employer’s contribution be in a 
fixed amount, payable irrespective of the 
company’s financial picture, or should con- 
tributions come out of profits? These, and 
many other questions must be answered by 
each individual employer, for no pat answer 
which covers every case can be found. 

Obviously, an employer must give a great 
deal of thought, and must engage in careful 
analysis and preparation, in meeting de- 
mands for a welfare program. The employer 
should not wait until a law or a union compels 
him to institute a plan. Union negotiators are 
being taught how to negotiate demands for 
welfare programs. What preparation is being 
made by employers? 


Preparation for Employer 


It is submitted that employers should take ° 


aggressive steps at once to safeguard them- 
selves, their employees and the national 
economy. They should see to it that all laws 
on the subject of welfare plans are properly 
conceived and actuarily sound, and that 
when passed, they are intelligently admin- 
istered. To the extent that social welfare 





demands are made upon him privately by 
a union, the employer should come to the 
collective bargaining table armed with com- 
plete statistical information as to the cost 
of the union’s program. He should be ready 
with counterproposals which, if they include 
a proposal for a welfare plan, will be sound 
actuarily, will make for the best labor-man- 
agement relations and will comply with 
income tax regulations. Above all, the em- 
ployer’s plan should be designed to minimize 
burdensome increases in unit labor cost of 
production. A properly conceived and soundly 
administered plan may actually increase both 
the quantity and quality of production, reduce 
waste and decrease unit labor costs, while at 
the same time give the employees a feeling of 
security and well-being. 


It can be seen that employers not only 
must be conversant with trends in welfare 
plans and union demands, but must study 
legislation upon the subject and make con- 
structive efforts to procure the soundest laws. 
With regard to his own business, each em- 
ployer, because of the legal, tax, statistical, 
labor, financial, insurance, fiduciary and re- 
lated problems involved, must seek compe- 
tent counsel in all these fields. The employer 
should not take action only when and if he 
is forced to do so by laws and labor unions, 
and then do it “piecemeal”; he must not buy 
insurance “on the fly” to meet the immediate 
situations. He should sit down with labor 
relations counsel, attorneys, actuaries, tax ad- 
visers, accountants and insurance and invest- 
ment experts, view his problem as a whole, 
both from a short-range and from a long- 
range point of view, and integrate their ad- 
vice into a complete program, tailor-made 
for his own plant or store. With the trend 
toward increased welfare plans continuing, 
and with the cost of administering such 
plans being thrust more and more upon busi- 
ness, the employer must take an intelligent, 
sound and active interest in their promulga- 
tion and administration. [The End] 








FILING OF NON-COMMUNIST AFFIDAVITS INCREASES 


According to a government release, 84,430 officials of national and, local 
unions had current non-Communist affidavits on file on March 1, 1950, an 
increase of twelve per cent over the 75,108 on file at the end of January. 
With the filing of the affidavits, 203 national and 8,967 local unions were 
in full compliance with the affidavit and financial report requirements of the 
Labor Management Relations Act, as of March 1. 
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T MIGHT BE PRESUMED that when 

the National Labor Relations Act was 
enacted in 1935 it was intended that the 
exclusive beneficiaries of such legislation 
were to be rank-and-file union members. 
Since the antiunion acts prohibited by that 
law had been executed typically by such 
representatives of management as foremen, 
it‘might seem further that the law had been 
designed to restrict the activities of super- 
visors rather than to expand them. Imagine, 
then, the surprise and concern of many when, 
during the course of the recent war period, 
foremen in industry turned to unionization 
and sought both the complaint (unfair prac- 
tices) and representation (collective bar- 
gaining) benefits of the NLRA. The entire 
struggle over the rights of foremen as em- 
ployees under the NLRA was a bitterly 
fought one. In the legal arena it involved the 
National Labor Relations Board, the National 
War Labor Board, the courts and Congress. 
It is the purpose of this article to trace the 
legal history of the foremen’s unionization 
movement and, in so doing, to illustrate how 
government and law both help to create 
social movements and shape their destinies. 
Foremen’s unionization is an excellent case 
study of how such movements take root, 
thrive and wither, depending upon the legal 
climate in which they grow. It illustrates 
further how law, being enacted to accom- 
plish a specific purpose, develops grotesquely 
and pathologically under the impact of un- 
foreseen events. 


Law as Cause of Organization 


As the recent war reached a crescendo 
and finally drew to a close the main reason 
for foremen’s organization and agitation was 
their fear of demotion and layoff during the 
prospective reconversion period, but during 
the early years of the war the basic expla- 
nation of their conduct lay in other circum- 
stances. Wartime production required large 
increments of overtime work from the na- 
tion’s labor force, and foremen, after having 
made comparisons both among themselves 
and between themselves and their rank-and- 
file subordinates, felt aggrieved over their 
remuneration. The impact of government 
regulations and controls upon the compen- 
sation of supervisors took various forms. 

In the first place, restrictions were placed 
upon wages and salaries so that most in- 
creases in the compensation of supervisors 
—including such fringe items as bonuses 
and vacation pay—required government 
approval.’ Thus, the granting of foremen’s 
demands for additional remuneration was 
not the exclusive prerogative of management. 


Second, under the Fair Labor Standards 
Act an employer catering to interstate com- 
merce was required to pay his wage earners 
time and one half for all work performed 
beyond forty hours per week. During the 
war as part of the wage-stabilization pro- 
gram maximum payments for overtime work 
were specified so that an employer could 
pay his workers no more than time and one 
half for work performed on six designated 
national holidays and double time for the 





13 Code of Federal Regulations, Executive 
Order No. 9250 (Cum. Supp., 1943) (providing 
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for the stabilizing of the national economy); 
1943 Wage & Hour Manual 509. 
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seventh consecutive day of work in each 
workweek—generally, Sunday labor. Like- 
wise, the employer was permitted’ to enter 
into a trade agreement calling for no more 
than time and one half for work performed 
beyond eight hours per day and on the sixth 
consecutive day of each workweek—gener- 
ally, Saturday labor. Salaried foremen, how- 
ever, were exempt* from these premium-pay 
provisions. In time, of course, the gov- 
ernment did grant somewhat comparable 
premium-pay benefits to foremen,*‘ but it did 
so only after the foremen called its atten- 
tion to their needs by organization and con- 
comitant agitation. 


Third, under the Little Steel Formula the 
National War Labor Board (WLB) was 
authorized to approve a fifteen per cent in- 
crease for workers over their wage rates 
as of January 1, 1941. For salaried fore- 
men this formula was applied by the Salary 
Stabilization Unit (SSU) of the Bureau of 
Internal Revenue .as follows: a fifteen per 
cent increase for all those earning no more 
than $2,400 per year, ten per cent for those 
earning between $2,400 and $4,000, five per 
cent for those earning over $4,000, and no 
adjustment at the level in excess of $7,500.° 
This meant that the larger a foremen’s sal- 
ary, the less was his relative differential as 
compared to the remuneration of his sub- 
ordinates. 


Fourth, whenever the WLB or SSU con- 
sidered the matter of wage and salary 
adjustments it insisted*® that management 
submit for its approval a job-classification 
plan which called for a detailed description 
of each job, the grouping of comparable 
jobs, specifications as to minimum and max- 
imum compensation for each classification— 
the rate range—and specifications as to 
compensation differentials between classifica- 
tions. Whenever wage rates are included 
in trade agreements they are specified by 
job classifications, and very commonly labor 
unions insist upon a voice in the formula- 
tion of such classifications. Thus, in most 
organized plants the submission of a job- 
classification plan to the WLB was no prob- 
lem, and the Board’s approval of wage 
increases voluntarily agreed upon by the 
union and the employer involved nothing 
more than the application of principles rec- 
ognized by the Board as justifying wage- 
rate changes. Again, provided such a plan 
was in existence, the employer did not need 





the Board’s approval to make adjustments 
in the compensation of individual employees 
which resulted from promotion, reclassifica- 
tion, transfer and merit or length-of-service 
increases within established rate ranges. 
The total effect was that employees could 
frequently obtain substantial increases in 
their compensation provided they were cov- 
ered by a job-classification plan. 

A comparable plan for foremen, however, 
was another matter, In the early years of 
the war, at least, many employers, not hav- 
ing been prodded by any foremen’s union, 
had little if any need for such a plan cover- 
ing their supervisors. Furthermore, it was 
more difficult to design a plan for super- 
visors than it was for rank-and-file em- 
ployees because of the high degree of 
noncomparability, for grouping purposes, of 
the positions of the foremen. This situation 
placed a premium on foremen’s organiza- 
tion. Like their rank-and-file counterparts 
such unions could prod management into 
designing a job-classification plan, and then, 
the plan having been established, they could 
effectively remind management to make the 
adjustments in foremen’s wages or salaries 
that were permissible thereunder. 

Fifth, whenever the above adjustments 
were not granted by the employer they were 
normally the subject of a labor dispute only 
where the affected employees were organ- 
ized in a labor union. Whenever the Secre- 
tary of Labor certified that a labor dispute 
could not otherwise be settled, the govern- 
ment (WLB or SSU) could actually order 
those adjustments if they were at issue. 
Consequently, a supervisor having a wage 
or salary grievance could obtain settlement 
in one of two ways: either he could accept 
his employer’s disposition of the grievance, 
or he cculd unionize with his fellow fore- 
men, and thereby, by generating a labor 
dispute, he could hope to obtain a direct 
hearing on his grievance by the government. 

Sixth, and finally, in many instances dur- 
ing the recent war period the effect of paying 
rank-and-file workers on an incentive-rate 
(piece-rate) basis was to narrow the differ- 
ential in the earnings of those workmen as 
compared to their foremen, and in fact it 
was not unusual for the compensation of 
some workmen to exceed that of their super- 
visors. Under that system of payment the 
employee typically receives a standard hourly 
wage rate for a specified job performance and 





2 Ibid., Executive Order 9240 (regulating pre- 
mium pay); 1943 Wage & Hour Manual 641-642. 

31943 Wage & Hour Manual 624; the salaried 
foremen here referred to were those classified 
as executive or administrative employees. 1944- 
1945 Wage & Hour Manual 670-671. 
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5 1944-1945 Wage & Hour Manual 1482-1484. 
*29 Code of Federal Regulations, Sections 

803.5, 803.9(c), 803.31 (Cum. Supp., 1943); 1943 

Wage & Hour Manual 531, 539, 555 et seq., 624. 
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he likewise receives a piece-rate bonus for 
performing his operation on each unit of 
product above the specified (standard) num- 
ber. The system requires as many stand- 
ards as there are covered employees unless, 
of course, the performance variables of one 
job (the task, materials, tools, etc.) are 
identical in the most minute detail to those 
of another. 


Effect of Incentive Plan 


Although in enforcing the government’s 
wage stabilization policy the WLB restricted 
the basic hourly wage rate for each job classifi- 
cation in a given plant, the task of regulat- 
ing the total amount of piece-rate earnings 
for each worker within every classification 
would have proven insuperable. Indeed, 
even if the WLB conceivably could have 
administered detailed restrictions on piece- 
rate earnings it would not have been in- 
clined to do so, for it sought to encourage 
the maximum of production. In short, why 
in wartime with its scarcity of labor should 
a worker be prohibited from doing more 
than his usual amount of work if he were 
so inclined? 


Now, in many instances wartime produc- 
tion required the manufacture of a specific 
product in tremendous quantities unheard 
of under peacetime conditions—for example, 
the manufacture of airplane parts. Thus by 
incessantly repeating the same operation 
the average worker in mass-production in- 
dustry could become unusually proficient 
in a-relatively short period. If he were 
covered by an incentive plan he could obtain 
very large increments of piece-rate earnings, 
even doubling his basic hourly rate or bet- 
ter. Again, in peacetime the incentive plan 
is effective up to a certain point, but work- 
men fear to demonstrate too much profi- 
ciency lest the employer raise the standard 
of job performance, thereby demanding the 
same amount of work for a lesser wage. 
In wartime, however, it was the government 
that was underwriting the wage bill of war 
industries and consequently employers were 
not inclined to “nibble at the rate.” In fact, 
it was not uncommon for one employer to 
bid against another for the services of work- 
men by pointing out how much could be 
earned under the incentive plan which he 


had in operation as compared to that of 
the competing employer. With all inhibi- 
tions about incentive plans released, war- 
time industry was pervaded with a spirit of 
unlimited opportunity in piece-rate earnings. 


On the other hand, because the nature of 
their positions does not lend itself to time- 
and-motion study, foremen generally were 
not covered by these incentive plans." Yet, 
as has been mentioned, their wages and sal- 
aries as such were subject to government 
restrictions. The effect of the incentive plan, 
then, was to narrow the difference in the 
earnings of foremen as compared to the 
earnings of their rank-and-file subordinates. 


The total effect of all these government 
regulations and management practices flow- 
ing therefrom was to stimulate foremen in 
the direction of organization. Through union- 
ization and agitation they believed they could 
effectively gain the ear of either government 
or management, and thereby they hoped to 
obtain redress of their wage and salary 
grievances. 


Not only did the law and its administra- 
tion provide foremen with a cause for organ- 
izing, but it also provided them with the 
means. As enacted in 1935 the NLRA de- 
fined an employer as “. . . any person act- 
ing in the interest of an employer... .”* 
while it defined an employee as “. . . any 
employee ....”* Supervisors in industry, 
of course, could qualify under both defini- 
tions and there was nothing in the legisla- 
tive history of the NLRA to indicate whether 
Congress had or had not intended them to 
be beneficiaries—employees—under the act. 
Nevertheless, in the years prior to the war- 
time emergence of foremen’s unions the 
National Labor Relations Board (NLRB) 
did cope with the problem of the foremen’s 
status as an employee. Foremen were or 
were not granted the complaint benefits of 
the act depending upon the circumstances 
of each case.” As to the representation 
provisions, the Board extended such bene- 
fits to the foremen of those industries in 
which they were organized traditionally— 
as the printing and maritime industries. In 
those instances, presumably, management 
did not object to the organization of its 
supervisors and did not protest the action 
of the Board. On the other hand, although 





‘Of course, if their subordinates had a good 
production record foremen might have received 
merit bonuses if such awards had been approved 
by the appropriate government agency. 

® National Labor Relations Act, 49 Stat. 450 
(1935), 29 USC Section 152(2). 

® Ibid., 29 USC Section 152(3). 
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1 See, e, g., NLRB v. Skinner and Kennedy 
Stationery Company, 2 LABOR CASES { 18,743, 
113 F. (2d) 667 (CCA-8, 1940); Hazel-Atlas Glass 
Company, 34 NLRB 346 (1941); Golden Turkey 
Mining Company, 34 NLRB 760 (1941); Mar- 
shall Field 4 Company, 34 NLRB 1 (1941); 
General Motors Sales Corporation, 34 NLRB 
1052 (1941). 
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there are a few sporadic exceptions, the 
Board was extremely reluctant, at best, to 


foremen of the so-called mass-production 
industries—those industries which are some- 
what more representative of twentieth cen- 
tury production—as automotive-aircraft, coal, 
steel and oil. When the wartime-emerging 
foremen’s unions began seeking represen- 
tation the Board, it has been admitted by 
one of its members, was inclined to reject 
their petitions until such time as their organ- 
izational endeavors were seen to be a rea- 
sonably permanent affair.“ Finally in June, 
1942 the NLRB in the Union Collieries® 
case ordered a representation election in the 
first significant decision involving the col- 
lective bargaining status of an independent 
foremen’s union other than those which tra- 
ditionally enjoyed recognition from man- 
agement. In decisions™ shortly thereafter 
the Board likewise granted coverage to 
organized foremen who were not independ- 
ent of rank-and-file unions. 


The two wartime-inspired foremen’s unions 
of major significance were the Foremen’s 
Association of America (FAA), which had 
its roots in the automotive-aircraft industry 
of the Detroit area, and the Mine Officials 
Union of America (MOUA), which origi- 
nated in the bituminous coal areas of Penn- 
sylvania. In the light of the Union Collieries 
and subsequent decisions the FAA was en- 
couraged to expand its organizational activ- 
ities. The MOUA also responded by seeking 
affiliation with John L. Lewis’ United Mine 
Workers, which took place early in 1943. 
The MOUA became known as the United 
Clerical, Technical, and Supervisory Em- 
ployees of District 50 (UCTSE). 


Law as Cause of Agitation 


Under the impact of representation de- 
mands by these unions and of the protests 
by management the NLRB early in 1943 
reappraised its (policy on foremen’s organ- 
ization. Since the time of the Union Col- 
lieries case, decided by a two-to-one vote, one 
of the Board members had been replaced, and 


grant the same representation benefits to ° 


the attitude of the new appointee, who held the 
balance of power on the issue of foremen’s 
unionization, was yet to be expressed. At 
this time, likewise, a Congressional commit- 
tee was considering a labor-relations bill, 
the so-called Smith Bill, which upon the 
insistence of management contained a clause 
that released any war contractor, if he so 
chose, from bargaining with any union of 
foremen or any rank-and-file union which 
accepted foremen into membership.“ When 
the bill was reported out of committee the 
antiforemen clause was deleted, but on that 
very same day (May 11, 1943) the NLRB 
rendered its notable Maryland Drydock de- 
cision.” In a two-to-one decision” the Board 
ruled to deprive foremen’s unions, other 
than those which were traditionally organ- 
ized, of the representation benefits of the 
act. In line with that decision the Board 
also notified its regional offices to reject all 
complaint cases instituted on behalf of such 
foremen.” Thus a change in the member- 
ship of the Board resulted in a complete 
reversal of policy as enunciated in the Union 
Collieries case. 


Ordinarily such a development would 
probably constitute a critical blow te any 
newly emerging union, but in wartime the 
situation was otherwise. Among the func- 
tions of the NLRA was to attempt to elimi- 
nate strikes for recognition. In wartime, 
however, strikes for whatever purpose could 
not be tolerated. Labor-relations problems 
other than those within the jurisdiction of 
the NLRB then came within the province 
of the WLB. Organized foremen were de- 
prived of coverage under the NLRA, but 
could they make some gains, nevertheless, 
by recourse to the WLB? 


The settlement of disputes by the WLB 
contained the possibility of an overlapping 
with the functions of the NLRB, for the 
former agency was frequently compelled to 
pass judgment on such matters constituting 
the cause of a labor dispute as unfair prac- 
tices and claims for collective bargaining 
recognition—issues within the jurisdiction 
of the NLRB. Whenever that possibility 
appeared the WLB was obligated by law to 




















11 American Management Assocation Personnel 
Series No. 86, Practical Techniques of Collec- 
tive Bargaining 20 (1944). (Statement of Wil- 
liam H. Leiserson.) 

12 Union Collieries Coal Company, 41 NLRB 
961 (1942). 

% Harmony Short Line Motor Transportation 
Company, 42 NLRB 757 (1942); Godchaux 
Sugars, Inc., 44 NLRB 874 (1942). 

4% Hearings before Committee on Military 
Affairs on Full Utilization of Manpower, House 
of Representatives, 78th Congress, ist Session, 
pp. 1-2 (1943). 
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1% Maryland Drydock Company, 49 NLRB 733 
(1943). 

1% The Maryland Drydock case involved a 
group of foremen which was affiliated with a 
rank-and-file union. But in a subsequent de- 
cision the principle enunciated in that case was 
applied to independent foremen’s unions as 
well. General Motors Corporation, 51 NLRB 
457 (1943). 

17 See Mr. H. Millis, concurring in Soss Manu- 
facturing Company, 56 NLRB 348 (1944). 
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conform to the NLRA.” In any case where 
the NLRB had made findings and drawn 
conclusions they were controlling without 
review upon the disposition of that case by 
the WLB.” As to those cases within its 
jurisdiction upon which the NLRB had not 
as yet acted, the WLB could issue a direc- 
tive order subject to the right of the NLRB 
subsequently to make its own determina- 
tion. Thus the WLB could order the rein- 
statement of a discharged employee if such 
action were déemed necessary to settle a 
labor dispute, although it could not rule that 
the act of discharge was an unfair practice 
within the meaning of the NLRA.” Like- 
wise the WLB could compel management 
to recognize a union as an agent for the 
settlement of grievances of the members of 
that union,” although it could not grant 
collective bargaining status within the mean- 
ing of the NLRA to the union in question.” 

The War Labor Disputes Act (WLDA), 
from which the WLB obtained Congres- 
sional sanction of its powers, limited the 
jurisdiction of that Board to so-called labor 
disputes. In handling those issues over 
which organized foremen threatened to strike, 
the WLB had to decide whether a dispute 
between management and its foremen con- 
stituted a labor dispute. If so, the Board 
was next to determine how far it could pro- 
ceed in granting those foremen redress of 
their grievances short of awarding them 
collective bargaining recognition—which was 
what the foremen admittedly sought and 
what had been denied them by the NLRB. 

The incessant agitation by the FAA finally 
led the NLRB to reconsider its position on 
the status of foremen’s unions under the 
act. In the Soss and Republic Steel™ cases 
it announced in a unanimous decision that in- 
dependent foremen’s unions such as the FAA 
could enjoy the complaint benefits of the 
act but not its representation benefits. 
Obviously the decision was an anomaly. 
Foremen could lodge complaints but could 
not obtain collective bargaining certification; 
they were to be protected in organizing and 
agitating for recognition, but the NLRB would 
not reward them the fruits of their labor. 


Meanwhile the WLB had conducted hear- 
ings on the question of its jurisdiction over 


the foremen’s cases submitted to it, but it 
was reluctant to announce its decision in 
view of the pending decision of the NLRB 
in the Soss and Republic Steel cases, which 
would once more articulate the position of 
organized foremen under the NLRA and 
which in turn would be controlling upon 
the WLB in whatever disposition it was to 
make of the foremen’s cases before it. In 
the face of such continual delay the FAA 
in the late spring of 1944 initiated a wave 
of strikes in the Detroit area—the so-called 
showdown strikes—which since has been 
regarded by many as the most critical blow 
to production that this nation experienced 
during the recent war. Yet almost simul- 
taneousiy with the initiation of the strike 
wave the NLRB announced its decision in 
the Soss and Republic Steel cases and the 
WLB immediately thereafter announced its 
acceptance of jurisdiction over the FAA 
cases before it. 


Slichter and Spohn Panels 


In accepting jurisdiction the WLB ruled 
that “the disputes involving foremen were 
labor disputes within the meaning of the 
WLDA, for the courts had held foremen 
to be employees within the meaning of the 
NLRA and, further, the Marwand Drydock 
decision itself, in depriving foremen of the 
benefits of the NLRA, reiterated, neverthe- 
less, that foremen were employees. Again, 
if supervisors were not employees they were 
excluded from the restrictive provisions of 
the WLDA (such as the requirement of 
thirty-day notice of intent to strike), which 
could not have ‘been the intention of Con- 
gress in view of the prominent role which 
foremen played in wartime production. Sec- 
ondly, management had pointed to a pro- 
vision of the WLDA which confined the 
WLB in settling labor disputes to the 
establishment of provisions customarily 
included in trade agreements.“ Since man- 
agement in mass-production industries gen- 
erally had never previously bargained with 
foremen’s unions, any order of the WLB 
to effect settlement of the disputes would 
not conform to that specific directive of the 
WLDA, The WLB ruled, to the contrary, 





1% War Labor Disputes Act, Section 7(a)(2), 
57 Stat. 166 (1943). 

” Central Foundry Company, 1 W. L. R. 255 
(1942); Shell Oil Company, 2 W. L. R. 296 
(1942); National Laundry Company, 8 W. L. R. 
127 (1943). 

2” Frank Foundries Corporation, 3 W. L. R. 
223 (1942); Montag Brothers, 6 W. L. R. 355 
(1943). 

2 Sperry Gyroscope Company, 1 W. L. R. 167 
(1942); Virginia Electric and Power Company, 
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4W. L. R. 272 (1942); Thompson Products 
Company, 4 W. L. R. 384 (1942); Acme Evans 
Milling Company, 6 W. L. R. 584; Tennessee 
Schuylkill Corporation, 6 W. L. R. 290 (1943). 

2 Baltimore Transit Company, 8 W. L. R. 500 
(1943). 

% Republic Steel Corporation, 56 NLRB 348 
(1944). 

24 See footnote 18, supra. 
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that such customary matters did not relate 
to the record of previous trade agreements, 
but to those matters which generally were 
considered to be proper subjects for col- 
lective bargaining. Finally, the WLB ruled, 
although it was only the NLRB that could 
compel management to bargain exclusively 
with a specific labor union, that any em- 
ployee could seek the good offices of the 
WLB through his own union even though 
that union had no bargaining status under 
the NLRA. Thus the WLB had jurisdic- 
tion over the foremen’s cases short of those 
issues involving unfair practices and exclu- 
sive bargaining rights—the proper sphere of 
jurisdiction of the NLRB.* The jurisdic- 
tion of the WLB was to cover not only 
independent foremen’s unions but those affil- 
iated with rank-and-file unions as well. The 
so-called Slichter Panel was then appointed 
to make findings and recommendations for 
the settlement of those disputes involving 
the FAA. 


As based upon its findings the panel rec- 
ommended, among other matters, that man- 
agement establish a formalized grievance 
procedure on behalf of FAA members. 
This drew the most vociferous protests. 
Management claimed that recognizing the 
FAA for the processing of foremen’s griev- 
ances would be tantamount to collective 
bargaining, over which the NLRB, not the 
WLEB, held jurisdiction. In the light of the 
opinion of the WLB as to its jurisdiction, 
this argument was clearly without merit. 


The WLB was yet to issue an order to 
management as based upon the Slichter 
Panel recommendations when the NLRB 
by a two-to-one decision in the Packard™ case 
restored independent foremen’s unions to the 
collective bargaining benefits of the NLRA. 
The member of the Board who held the 
balance of power in the Maryland Drydock 
case had changed his position. The major- 
ity decision pointed out that denying such 
foremen collective bargaining coverage un- 
der the act had stimulated strikes for rec- 
ognition, a direct contradiction of the purposes 
of the NLRA. In the Maryland Drydock 
case the Board expressed the fear that grant- 
ing organized foremen coverage might in- 
fringe upon the freedom of self-organization 
of rank-and-file workers; apparently, fore- 
men as members of rank-and-file unions 
might use their on-the-job authority to 
dominate such unions. But in the Packard 


case the Board suggested that if such dire 
consequences of foremen’s unionization ac- 
tually did result, the Board could then apply 
the appropriate remedy. 


Since the basic cause of the “showdown” 
strikes had been the desire for recognition, 
since the Packard decision provided the ap- 
propriate avenue to obtain that goal and 
since the FAA intended to petition the 
NLRB for certification at the companies 
involved in the disputes which the WLB 
had entertained, the FAA and the WLB 
agreed to a suspension of the execution of 
the Slichter Panel recommendations. Man- 
agement, of course, had always insisted that 
it was the NLRB, not the WLB, that had 
jurisdiction over those cases. Thus on April 
25, 1945, the WLB dismissed all the FAA 
cases before it.” After practically.two years 
of agitation and litigation before the WLB 
(1943-1945), the direct benefits accruing to 
the FAA were precisely nothing. Indirectly, 
of course, such agitation was responsible 
for the reversal by the NLRB of its Mary- 
land Drydock decision. 


The experiences of the UCTSE were 
somewhat similar to those of the FAA. 
After the mine supervisors had affiliated 
with Lewis’ UMW they too were deprived 
of the benefits of the NLRA by the Mary- 
land Drydock decision. In the summer of 
1944 the issue of recognition reached a cres- 
cendo. Unlike the FAA in the “show- 
down” strikes, the UCTSE, in conformity 
with the WLDA, filed thirty-day notices of 
intent to strike. The United States Con- 
ciliation Services failed consistently in its 
endeavors to have the strike notices with- 
drawn, and thereupon the NLRB, in con- 
formity with the WLDA, conducted strike 
elections. The organized mine foremen then 
went on strike regardless of the strike- 
election results, and they received militant 
support from the rank-and-file UMW mem- 
bers. The WLB announced that it had 
accepted jurisdiction of the issues in dis- 
pute short of those involving unfair prac- 
tices and collective bargaining rights and it 
ordered termination of the strikes. Unlike 
the FAA in the “showdown” strikes, the 
UCTSE refused to comply. 


The WLDA specified that after a thirty- 
day notice of intent to strike the NLRB 
was to conduct a strike election. But that 
act did not specify whether a labor union 
could actually go on strike after it had voted 










*% The Supervisor, July, 1944, pp. 89 (re- 
print of the opinion of the general counsel, 
WLB). 
*% Packard Motor Car Company, 61 NLRB 4 
(1945). 
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=23 W. L. R. 676. Dismissal was without 
prejudice to reconsideration if subsequent de 
velopments should so warrant. 
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to do so. The WLLB insisted that regardless 
of strike-election results, nothing in the 
WLDA relieved any union of its moral 
obligation to refrain from striking in war- 
time,” and it recommended government 
seizure of the mines. As seizure occurred 
the strikes were terminated, the UCTSE 
presuming that the government would enter 
into a trade agreement with it. 


The WLB then appointed the so-called 
Spohn Panel to investigate the issues in dis- 
pute over which it had jurisdiction, although 
the UCTSE admittedly was seeking collec- 
tive bargaining recognition.” One hundred 
and fourteen bituminous coal mines were in- 
volved, and of these sixty-seven were under 
government seizure.” As management had 
done in the Slichter Panel hearings, mine 
management challenged the jurisdiction 
of the WLB. In addition to reiterat- 
ing substantially all of the arguments pre- 
sented in the FAA cases, mine management 
presented a novel point. Section 7(d) of 
the WLDA provided that the WLB could 
not adjust any labor dispute which had 
arisen in those cases where the property 
involved was in possession of the govern- 
ment. Since many of the mines were under 
government seizure, it followed that the 
WLB could not order alterations in the 
employment conditions of the correspond- 
ing supervisors." The panel took this argu- 
ment under advisement to be presented to 
the WLB for adjudication. 


The Spohn Panel made a series of recom- 
mendations somewhat similar to the rec- 
ommendations of the Slichter Panel in the 
FAA cases—and yet somewhat more liberal 
to the organized foremen. Like those of 
the Slichter Panel, the WLB never put into 
effect the recommendations in question. The 
reason in both cases, however, was not the 
same, for the decision of the NLRB in the 
Packard case applied only to independent 
foremen’s unions, not those that were affil- 
iated with the rank and file. In the first 
place, reflecting the attitude of John L. 
Lewis, the UCTSE never actively sought 
the intervention of the WLB nor did it 
press for a disposition of the Spohn Panel 
recommendations. It was relying upon 
Lewis to wrest recognition from mine man- 


agement by the threat of economic action 
alone. Secondly, and more significantly, the 
WLB was doubtful of the extent to which 
the mine foremen in question were members 
of the UCTSE. Evidence presented to the 
Spohn Panel indicated that the union had 
fewer than 1,000 members in good standing. 
The WLB could not be expected, for ex- 
ample, to order management of a particular 
coal mine to establish a formalized griev- 
ance procedure for its foremen when in fact 
none of the foremen of that mine might 
have been members of the union. Although 
the UCTSE was genuine enough in its ori- 
gins, there was an unresolved question of 
how spontaneous its actions were after it 
had become affiliated with the UMW. Thus 
all the cases before the Spohn Panel were 
never disposed of by the WLB. 


After the mines had been released from 
seizure in early 1945, Lewis entered into 
negotiations with mine management for the 
renewal of the rank-and-file industry-wide 
contract. Among his demands were collec- 
tive bargaining recognition for the UCTSE 
and portal-to-portal pay for the rank-and- 
file miners. After the smoke of battle had 
cleared it was evident that Lewis had sacri- 
ficed the former demand to obtain the latter. 


Meanwhile, in conformity with the Pack- 
ard decision, the FAA began filing repre- 
sentation petitions with the NLRB. By 
November, 1945, nearly one hundred such 
petitions were pending.” At the Packard 
Motor Car Company the association had 
won a representation election but the com- 
pany would not comply with the Board’s 
order to bargain, which necessitated peti- 
tioning the Circuit Court of Appeals for 
enforcement. The processing of other cases 
was proceeding very slowly, for, in view of 
its wartime function of conducting strike 
elections in accordance with the WLDA, 
the NLRB probably had neither the neces- 
sary appropriations nor the requisite admin- 
istrative staff to handle the FAA cases with 
much dispatch. By way of illustration, the 
Republic Steel™ case was the first allegation 
of discriminatory discharge which the NLRB 
had processed on behalf of the association. 
Yet it was in 1948—five years after the ini- 
tiation of that complaint by the FAA—that 





*% This principle of ‘‘moral obligation’’ was 
first enunciated by E. E. Witte, public member 
of the WLB. It is interesting to note, paren- 
thetically, that the foremen’s unions under 
consideration had never accepted organized 
labor’s wartime no-strike pledge. 

2» National War Labor Board, Ford Collieries 
Company et al. and UCTSE, Case No. 111- 
10258-D, transcript, September 25, 1944, pp. 5-7. 
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*® Coal Supervisors case, Panel Report and 
Recommendations, WLB, Case No. 111-10258-D, 
March 10, 1945, Appendix. 

* National War Labor Board, Ford Collieries 
Company et al. and UCTSE, 1944 (record of 
testimony presented before the Spohn Panel), 
Dp. 1586. 

3% The Supervisor, October, 1945, p. 1; 
vember, 1945, p. 7. 

%3 Republic Steel Corporation, 62 NLRB 1008 
(1945). 
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the Board sought enforcement in the Circuit 
Court of Appeals of the order which it had 
issued in the case. Consequently, by the 
end of 1945 the FAA withdrew about forty 
of the pending cases.* The termination of 
the war (September, 1945) and the recon- 
version of industry had meant a reduction 
in the revenues of the association due to a 
considerable loss of membership, which in 
the middle of that year and as a consequence 
of the favorable Packard decision of the 
NLRB, had attained a peak of about 32,000.” 
Thus the expense of processing cases before 
the NLRB was proving unusually burdensome. 


While the Packard case was pending in 
court the NLRB rendered a series of deci- 
sions which significantly broadened the cov- 
erage already extended to organized foremen. 
In the Young™ case management argued 
that the principle of the Packard case did 
not apply to its supervisors, who were mem- 
bers of the FAA, because they exercised 
much more managerial authority than did 
those involved in the Packard case; conse- 
quently, they could not qualify as employees 
under the NLRA. The Board ruled, to the 
contrary, that its authority under the act 
merely permitted it to differentiate foremen 
from their subordinates in defining the ap- 
propriate bargaining unit, but that in no 
case did it have the authority to exclude 
foremen from the benefits of the act itself. 
This new position of the Board—alleging 
that it was helpless to exclude foremen from 
coverage—was carried to its logical conclu- 
sion in subsequent cases. In the Jones & 
Laughlin™ case it held that organized fore- 
men affiliated with a rank-and-file union 
could enjoy the benefits of the act, while 
in the California Packing Corporation™ case 
it sanctioned bargaining rights for super- 
visors belonging to a rank-and-file local. 


Court Decisions 


By the middle of 1946 the question of 
foremen’s unionization had been thoroughly 
reviewed by two government agencies, the 
WLB and the NLRB. There still remained, 
nevertheless, two additional arenas for con- 
flict—the courts and Congress. In August 
of that year the Circuit Court of Appeals 


ruled in the Packard case. It agreed with 
the NLRB that foremen, although occupy- 
ing a dual status in industry, were employees 
insofar as their own conditions of employ- 
ment were concerned; thereby, they were 
covered by the benefits of the act. The ques- 
tion of determining the appropriate bargain- 
ing unit, the court continued, was an exclusive 
function of the Board which, if reasonably 
exercised, could not be set aside.” On ap- 
peal, the Supreme Court,” in a five-to-four de- 
cision, sustained the lower court (March 10, 
1947), thereby rendering final judicial ap- 
proval on the matter of foremen’s unionization. 


Shortly after the Supreme Court’s deci- 
sion a development adjunctive to the strug- 
gle of the FAA to obtain collective bargain- 


ing recognition through the NLRB reached 


a climax. During the time when the Mary- 
land Drydock decision was in force the asso- 
ciation petitioned the New York State Labor 
Relations Board (NYSLRB) for certifica- 
tion at the Allegheny Ludlum Steel Corpo- 
ration. Management claimed that since it 
was engaged in interstate commerce, it was 
the NLRB that held jurisdiction, not the 
NYSLRB. But the state board ruled“ to 
the contrary on the grounds that the NLRB 
had never assumed jurisdiction of that par- 
ticular case and that foremen under state law 
could constitute an appropriate unit for col- 
lective bargaining. On successive appeals 
all the New York state courts sustained 
the NYSLRB, ruling that the board could 
assume jurisdiction over such cases as long 
as the NLRB had not assumed jurisdiction 
or until such time as Congress might decide 
that the NLRB held exclusive jurisdiction.* 
When carried to the federal Supreme Court, 
however, the decision was reversed.“ The 
Court insisted that the NLRB held jurisdic- 
tion by the very fact that its policy was to 
reject petitions on behalf of foremen at the 
time that the NYSLRB accepted jurisdic- 
tion. Although the NLRB had not ruled on 
the specific case in question, a case-by-case 
test of the supremacy of the federal law was 
not necessary. The situation, concluded the 
court, was not comparable to others in which 
the NLRB by its silence had permitted state 
boards to exercise jurisdiction—a distinction 
was to be drawn between the refusal by 





*% The Supervisor, December, 1945, p. 4. 

%*‘Foreman’s Association of America,”’ 
Monthly Labor Review, February, 1946, p. 243. 

*2L, A. Young Spring & Wire Corporation, 
65 NLRB 298 (1946). 

3% Jones & Laughlin Steel Corporation, 66 
NLRB 386 (1946). 

%8 66 NLRB 1461 (1946). 

%® NLRB v. Packard Motor Car Company, 11 
LABOR CASES { 63,308, 157 F. (2d) 80 (CCA-6, 
1946). 


542 


*” Packard Motor Car Company v. NLRB, 12 
LABOR CASES { 51,240, 330 U. S. 485 (1947). 
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* Bethlehem Steei Company v. New York 
State Labor Relations Board, 12 LABOR CASES 
7 51,245, 330 U. S. 767 (1946). 
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that agency to exercise jurisdiction and its 
exercise of jurisdiction to refuse coverage. 
The adverse decision might seem of little 
consequence to the FAA since the asso- 
ciation had already been granted coverage 
under the NLRA by way of the Supreme 
Court’s Packard decision; nevertheless, its 
importance in depriving the association of 
recourse to state boards becomes clear in 
the light of subsequent developments. 


Law as Cause of Decline 


The principle of foremen’s unionization 
had triumphed before the NLRB and the 
courts; it was Congress that remained as a 
last barrier. The Smith Bill (1943) was the 
first in which a Congressional committee 
considered prohibitory legislation against 
organized foremen. In 1946 Lewis, citing 
the Jones & Laughlin decision of the NLRB, 
began agitating militantly for collective bar- 
gaining recognition for mine foremen, among 
other matters. The response of Congress 
was to enact the Case Bill “ which contained 
a clause denying the benefits of the NLRA 
to supervisors. It was only President Tru- 
man’s veto (June 11, 1946), which the House 
of Representatives was unable to override, 
that saved the day for the organized fore- 
men. In 1947 Congress once more turned 
to the problem of designing labor-relations 
legislation and enacted the Taft-Hartley law. 
Supervisors were excluded from the defini- 
tion of employee and thereby were deprived 
of the benefits of the NLRA. An additional 
provision emphasized that their right to 
organize outside of the framework of the 
act was to remain unimpaired,“ so that es- 
tablished relations between traditionally or- 
ganized foremen and management would 
not require alteration. In vetoing the bill 
(June 20, 1947) President Truman insisted 
that excluding organized foremen the cover- 
age of the NLRA would compel them to 
resort to strike action—an argument which 
previously had been so frequently expressed 
by others. But in this instance the Presi- 
dent’s veto was overridden (June 23), and 
the provision affecting foremen took effect 
sixty days thereafter. Thus within a few 
months after it had won its most crucial 
victory by way of the courts, the foremen’s 
unionization movement suffered its most 
critical defeat by way of Congress. 


Within several days after the Taft-Hart- 
ley law was enacted, Lewis negotiated a 
new contract with mine management in which, 
in exchange for a health-and-welfare fund 
for the rank-and-file miners, he agreed to 
refrain not only from seeking the collective 
bargaining agency for mine supervisors but 
also from attempting to organize them.“ 
The UCTSE was ordered dissolved, effec- 
tive July 31. In this manner the foremen’s 
unionization movement in the mining in- 
dustry came to an ignoble end. During the 
course of its existence the UCTSE had ob- 
tained a number of contracts but only from 
the government while the bituminous mines 
were under government seizure—July, 1946, 
to July, 1947, It had never won collective 
bargaining recognition from the actual em- 
ployers of those mines. 

As has been mentioned, long before the 
enactment of the Taft-Hartley law the FAA 
found itself in dire straits. It had suffered 
a drastic loss of members and revenues; a 
revitalization of the movement was impera- 
tive. It was at the Ford Motor Company 
that the association had organized its larg- 
est local and had obtained its most signifi- 
cant trade agreement. In negotiations for the 
renewal of the contract Ford management 
would not concede a number of demands 
which the FAA had made. In response to 
an impasse the Ford local of the association 
voted (April 5, 1947) to terminate the con- 
tract and go on strike.“ Since the FAA had 
already been conducting an organized lob- 
bying campaign against the enactment of 
the antiforemen provisions of the prospec- 
tive Taft-Hartley law, it was fully aware 
that the effect of the proposed strike might 
be to incite Congress inte taking the very 
action against which it was lobbying. Nev- 
ertheless, it was willing to take that risk, 
evidently assuming that the proposed re- 
strictive legislation would not go so far as 
to exclude independent foremen’s unions from 
coverage under the NLRA—that is, that the 
legislation would be aimed at Lewis and his 
mine foremen rather than at the FAA itself. 
Thus, the leadership of the association must 
have been thoroughly nonplussed when, in 
the course of the Ford strike, the Taft- 
Hartley law with its restrictive provisions 
against all foremen’s unions was enacted. 
Forty-seven days after it had begun, the 
Ford strike was terminated in a complete 





* So-called traditional foremen’s unions were 
not deprived of coverage. NLRB, 1 Legislative 
History of the Labor-Management Relations 
Act, 1947 434 (1948). 

* Labor Management Relations Act, Sections 
2(3), 14(a), 61 Stat. 137, 151 (1947); 29 USC 
152(3), 164(a) (Supp., 1948). 
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loss for the association. The combined im- 
pact of the enactment of the Taft-Hartley 
law, the depletion of strike funds, the re- 
fusal of the rank-and-file workers to respect 
its picket lines and the success of a man- 
agement-inspired back-to-work movement 
compelled the FAA to accept defeat. 


Shortly thereafter the Packard local re- 
signed from the FAA. It dissented from 
the conduct of the Ford strike, claiming that 
the association should not have taken such 
action where it already held a contract— 
particularly in view of the pending Taft- 
Hartley law. The withdrawal was a severe 
blow to the prestige of the FAA for it was 
precisely the Packard local that was at the 
forefront of the association’s legal battle for 
recognition. That chapter was the largest 
of a total of thirteen which withdrew in the 
wake of the enactment of the Taft-Hartley 
law.“ Another setback was the dismissal 
by the NLRB, in conformity with the new 
law, of thirty representation cases and fif- 
teen charges of refusal to bargain which the 
association had pending before that agency.” 


The FAA had a peak enrollment of about 
32,000 members. Certain inferences from 
pertinent facts can be drawn to indicate, 
rather roughly the current number of its 
members (1949). Upon the reconversion 
of industry the association’s membership 
must have declined tremendously. Illustra- 
tive of its loss is the fact that at one time it 
had about 9,000 members at Ford, while at 
the time of the Ford strike that figure had 
decreased to less than 4,000. Again, the con- 
tracts which currently constitute the as- 
sociation’s leading items of display—those 
negotiated with the Kaiser-Frazer Corpora- 
tion—cover in total less than 700 foremen 
when the company is operating at full ca- 
pacity.” Such inferences, added to the effect 
upon enrollment of the enactment of the 
Taft-Hartley law, would seem to indicate 
that a current estimate of 10,000 members 
would be an overstatement. 


Just as management had attempted to use 
the courts and Congress to defeat it, the 
FAA, upon the enactment of the Taft-Hart- 
ley law, turned to those same agencies to 
defeat that law. A leading decision on fore- 


men’s unionization under the new law is that 
of the Young case. The NLRB, prior to the 
enactment of the Taft-Hartley law, had sought 
enforcement of its order to the company to 
bargain with the FAA, but the Circuit Court 
of Appeals denied enforcement, claiming 
that such an order would have the effect in 
the future of contradicting the new law.” 
In its refusal to grant certiorari™ the Su- 
preme Court, in effect, sustained the lower 
court and thereby has sustained the anti- 
foremen provisions of the Taft-Hartley law. 

Another leading decision was rendered in 
the Budd case. In 1946 the NLRB had found 
the company guilty of discriminatory dis- 
charge of a foreman and ordered him rein- 
stated with back pay.“ The Circuit Court 
granted the petition for enforcement,” but 
by the time of the enactment of the Taft- 
Hartley law the company petitioned for cer- 
tiorari. The Supreme Court™ sustained the 
order for reinstatement, thereby indicating 
that all acts of discrimination against fore- 
men prior to the effective date of the new 
law were still subject to the jurisdiction of 
the NLRB. Yet another question involved 
in the Budd case was whether the NLRB 
could order the company to cease and desist 
from such acts of discrimination im the fu- 
ture. The Supreme Court remanded that 
problem to the lower court for further hear- 
ings. This provided the FAA, as intervenor, 
with its first opportunity to argue against 
the constitutionality of the antiforemen pro- 
visions of the Taft-Hartley law. 


Failure of FAA 


In its decision the lower court sustained 
all of the challenged provisions of the new 
law. Organized foremen, said the court, had 
not been denied their fundamentai rights 
(First Amendment) because the Taft-Hart- 
ley law specifically stated that they had the 
right to organize outside of the framework 
of the NLRA. Again, the antitoremen pro- 
visions of the law constituted a valid classi- 
fication and, thus, were not discriminatory 
(Fifth Amendment). There are numerous 
examples, the court stated, of valid labor 





* The Supervisor, August, 1947, p. 1. 

*® Hearings before Committee on Labor and 
Public Welfare on Labor Relations, United 
States Senate, S8lst Congress, ist Session, 
pp. 2139-2140 (1949). 

* The FAA claims a current enrollment of 
20,000 members, but the writer is inclined to 
reject the accuracy of that figure. 

51 See footnote 49, supra, at p. 2116. 

22. A. Young Spring & Wire Corporation v. 
NLRB, 13 LABOR CASES { 64,029, 163 F. (2d) 905 
(CA of D. C., 1947). 
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legislation which is designed for some em- 
ployees and not for others; the NLRA itself 
excluded from its benefits such groups as 
agricultural and domestic workers.” The 
effect of the Supreme Court’s denial of cer- 
tiorari to the Budd case on remand has been 
to sustain once again the antiforemen pro- 
visions of the Taft-Hartley law.™ 


Although the FAA is excluded from the 
benefits of the NLRA, the probability is, 
nevertheless, that it is subject to many of 
the restrictive provisions of the Taft-Hartley 
law—as charges of unfair practices, the fil- 
ing of notice of the existence of a dispute 
and submitting to a waiting period before 
taking strike action, suits for damages de- 
rived from boycotts and illegal strikes, trade- 
agreement prohibitions concerning check-off 
of dues, the union shop and the closed shop, 
and the threat of government injunction in 
strikes imperiling national health and safety. 
For in the Budd case the Circuit Court ruled 
that the association is a /abor organization 
within the meaning of the new law. It does 
not follow, said the court, that a /abor organ- 
ization must be comprised exclusively of 
those who are covered by the benefits of 
the NLRA; the constitution of the FAA 
does not enjoin from membership many 
types of employees in industry who do not 
exactly fit the definition of supervisor as 
contained in the new law. The court pointed 
to a provision of that law which reads, 
“Nothing herein shall prohibit any . . . su- 
pervisor from becoming or remaining a 
member of a labor organization. . . .”™ 
(Italics supplied.) Aside from the Budd de- 
cision it is clear that any labor organization 
can be subject to an unfair practice charge 
even though it does not enjoy the benefits 
of the NLRA. There are numerous in- 
stances of unions which, in refusing to sign 
non-Communist affidavits and submit finan- 
cial reports, have lost the benefits in ques- 
tion. Yet that fact alone has not prevented 
the NLRB from charging them with the 
commission of unfair practices. 


The FAA has failed to negate the anti- 
foremen provisions of the Taft-Hartley law 
by way of the courts. The probability is 
that it will equally fail to obtain that goal 
by way of Congress. In the Eighty-first 
Congress (First Session) the Administra- 
tion-sponsored Thomas-Lesinski bill did call 


for the same protection to organize foremen as 
that granted to rank-and-file workers, but the 
probability of that measure’s replacing 
the Taft-Hartley law is, at this writing, com- 
pletely negligible. Insofar as the future 
conduct of Congress is concerned it is well 
to emphasize, first, that the FAA is not an 
effective lobbyist. It has neither the ca- 
pacity to make political-campaign contribu- 
tions as does management nor the capacity 
to influence large blocks of votes as do rank- 
and-file labor unions. To be sure, the case 
for foremen’s unionization, as it has in the 
past, will be given a hearing in Congres- 
sional circles. But the capacity of the asso- 
ciation to stimulate legislators actually to 
take action on its behalf through the implied 
threat of withholding campaign contribu- 
tions or votes is insignificant. Second, since 
the enactment of the Taft-Hartley law there 
has been only one significant strike by fore- 
men “—this despite the contentions of many, 
including President Truman, that depriving 
foremen of the benefits of the NLRA would 
compel them to resort to strikes. Insofar 
as foremen are concerned, Congress, in re- 
pealing or revising the Taft-Hartley law, 
will be impressed with the notion of “letting 
sleeping dogs lie.” In choosing between 
keeping management-foremen relations as 
peaceful as they are at present and granting 
the foremen coverage under the NLRA and 
thereby reactivating their militance, Con- 
gress will prefer the former alternative. 
Third, upon termination of the war many 
of the wartime problems which agitated 
foremen have simply dissolved. Manage- 
ment can allege*that foremen have far less 
need for organization than they had in the 
past. Finally, whatever changes are to be 
made in labor-relations legislation to the 
benefit of organized labor, Congress—as a 
matter of practical politics—must consider 
the sensibilities of management. The ex- 
emption of foremen from the NLRA (along 
with other considerations about which rank- 
and-file unions are not too concerned) will pro- 
vide a convenient concession to management. 


The conclusion follows that the FAA will 
receive no support from the government— 
either the courts or Congress—in the fore- 
seeable future. That organization has the 
prospect of living, at best, a very nebulous 
existence. It can point only to the flimsy 





5’ NLRB v. Edward G. Budd Manufacturing 
Company, 15 LABOR CASES { 64,703, 169 F. (2d) 
571 (CCA-6, 1948). 

58 Foreman’s Association v. Edward G. Budd 
Manufacturing Company, 69 S. Ct. 411 (1949). 

5 See footnote 55, supra. 
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© This was a strike by over 500 members of 
the FAA at the Hudson Motor Car Company 
(January, 1948). It was terminated after seven 
days upon management’s agreement to recog- 
nize the foremen but not as a local of the FAA. 


545 











support of seven trade agreements, covering 
a small fraction of its members, which man- 
agement has voluntarily granted it.” 


Conclusion 


We have seen how the government’s pol- 
icy of wage and salary stabilization was re- 
sponsible in large measure for the emergence 
of foremen’s unions. The movement received 
support from a government agency, the 
NLRB. Subsequently, when the Board 
denied its benefits to foremen’s unions, agi- 
tation was directed against another govern- 
ment agency which was available, the WLB. 
The WLB withdrew from the scene after 





® See footnote 49, supra, at p. 2139. 


the NLRB had reasserted its support of the 
foremen, but management turned to the 
courts for redress. Finally, when the courts 
likewise gave sanction to the organized 
foremen, Congress forced a decline in the 
life-cycle of that movement by negating the 
efforts of the courts. The conclusion is sug- 
gested that every newly emerging group in 
the social scene is in large measure a crea- 
ture of the law and subject to the stresses 
and strains of the law. It is suggested, like- 
wise, that, as compared to the historic past, 
the struggles waged between social groups 
are shifting in their emphasis from the eco- 
nomic to the legal arena, thereby imposing 
upon the government a predominant role in 
social and economic developments. [The End] 








MEN ON THE 


Philip Murray.—The president of the CIO 
asked the Senate to eliminate the House- 
approved Smith Amendment to the Scientific 
Foundation Bill, because it would “not only 
require complete loyalty investigations of all 
applicants for government scholarships,” but 
also “would disqualify all persons who ever 
at any time belonged to any organization 
declared subversive by the Attorney General.” 


Eric Johnston.—The president of the Mo- 
tion Picture Association of America and 
former head of the United States Chamber 
of Commerce, said that “labor and manage- 
ment are closer together in their thinking 
than they ever were.” He suggested the 
National Association of Manufacturers and 
the National Chambers of Commerce invite 
labor leaders to discuss a joint approach 
to a balanced labor law. 


Paul Finet.—The fifty-two-year-old Belgian 
labor internationalist recently returned to 
Brussels from London, where he was elected 
president of. the new International Confed- 
eration of Free Trade Unions, representing 
fifty million workers. Finet presided at the 
London conference which preceded the 
actual formation of the ICFTU, and sub- 
sequently presided at the Congress itself 
when it came into being early last Decem- 
ber. He heads the General Federation of 
Labor in Belgium (FGTB), that country’s 
largest union, with 600,000 members. 


Walter Reuther.—The president of the 
UAW-CIO, speaking at the opening of the 
second annual conference on “The Church 


LABOR FRONT 


and Economic Life,” called by the Federal 
Council of the Churches of Christ in America, 
urged a voluntary conference of labor, man- 
agement and farm leaders to “determine 
what to do about unemployment, food sur- 
pluses, the FEPC and civil rights. It must 
not be just window dressing.” 


Maurice Tobin.—Secretary of Labor Tobin 
announced the appointments of Arnold L. 
Zempel as Executive Director and Leo R. 
Werts as Associate Director in the Office of 
International Labor Affairs. 

Zempel, a native of Wisconsin, holds a 
Ph. D. in economics from the University of 
Wisconsin. He taught economics and statis- 
tics at Washington University, St. Louis, 
and served as a major with the American 
Military Government in Italy and Germany. 


Werts was born in Ohio. He was grad- 
uated from George Williams College in 
Chicago in 1929, and studied at the Uni- 
versity of Chicago. His government work 
includes work with OPA, WPB, WMC and 
the AMG in Germany as director under 
General Lucius D. Clay. 


Zempel will be responsible for directing 
and co-ordinating international activities of 
all the bureaus and offices of the Department 
of Labor. Werts will assist him and act as 
director in his absence. Philip M. Kaiser is 
in charge of the OILA, which office is re- 
sponsible for the development of policies and 
technical advice in these five fields: United 
Nations, International Labor Organization, 
Trade Agreements, Technical Assistance 
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HE GROWTH OF TRADE UNIONS 

and the extension of collective bargain- 
ing during the last two decades have accel- 
erated the trend toward establishing collective 
bargaining relationships on a regional or in- 
dustry-wide basis rather than on a plant or 
company basis. The increased maturity of 
approach to collective bargaining by both 
organized labor and management has brought 
sharply to the fore the uniqueness of the 
problems confronting each industry. This 
study is concerned with certain aspects of 
collective bargaining in the motor freight 
carrier industry. Unlike other industries in 
the general field of transportation, little sys- 
tematic study has been devoted to the labor 
relations of this industry.’ 


Although the areas of agreement between 
labor leaders and most management spokes- 
men are relatively few in respect to any in- 
dustrial relations legislative program, in 
peacetime there is almost complete unanim- 
ity on the part of both labor and manage- 
ment in rejecting interference in the basic 
bargaining relationship of the respective 
parties. Both labor and management prefer 
to rely on their own relative economic bar- 
gaining strength in reaching agreement on 
basic issues. 


The specific objective of this study is to 
evaluate the relative bargaining strength of 
labor and management in the motor freight 
carrier industry. Relative bargaining strength 
implies more than the degree of organiza- 
tion existing on both sides; in this instance, 
it is also a function of the unique features 





1The noteworthy exception is the study by 
Samuel E. Hill, Teamsters and Transportation 
(1942). 
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of the motor freight carrier industry, such 
as the degree of government regulation, in- 
ternal and external competitive position, in- 
ternal structure and economics and the 
characteristics of the major union involved. 
The collective bargaining relationship in any 
industry always functions within the frame- 
work of existing economic and political con- 
ditions. Thus, if significant changes should 
occur in the general price level, the labor 
market or basic labor legislation, the relative 
collective bargaining strength would be vitally 
affected. For purposes of this study, the 
current economic and political conditions 
are assumed. 


Traditionally, it has been generally ac- 
cepted that employers in almost all instances 
enjoyed the dominant position in the col- 
lective bargaining relationship. More re- 
cently, unions have achieved a greater parity 
in bargaining power in certain industries. 
This study suggests that a complex of internal 
and external organizational and economic 
factors results in a bargaining relationship 
in which the union is the dominant power. 


This article will be limited largely to a 
discussion of relative bargaining strength in- 
volving Class I motor freight carriers, draw- 
ing heavily upon the experiences of the 
Central Region. The Central Region, which 
comprises Illinois, Indiana, Michigan (lower 
peninsula) and Ohio, employs approximately 
thirty-one per cent of the total employees 
in the industry and handles approximately 
thirty per cent of the total freight tonnage. 

The motor freight industry consists of 
four major types of operators: local or cart- 
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age carriers, over-the-road common carriers, 
contract carriers (either local or over-the- 
road) and private carriers, The private car- 
riers are concerned only with hauling their 
own goods in their own vehicles. Since their 
motor freight operations are usually inci- 
dental to a specialized manufacturing or 
service operation, private carriers are prop- 
erly excluded from studies of the motor 
freight industry. The contractual relations 
of private carriers with the Teamsters’ Union, 
where they exist, follow the general pattern 
set by the motor freight industry proper. 


The three remaining categories of car- 
riers are easily distinguishable. The local 
or cartage carrier operates entirely within 
a given metropolitan area. Principally, this 
operation involves pickup and delivery serv- 
ices for individual shippers and for the other 
two types of carriers. The over-the-road 
contract carrier hauls goods on the basis of 
long-term contracts with one or more reg- 
ular customers. The service of this type of 
operator is limited to specified shippers or 
consignees. The over-the-road common carrier 
operates generally between cities and be- 
tween states. This type of carrier operates 
regularly over given routes, or, in some 
cases, over irregular routes, hauling either 
all types of commodities or specific com- 
modities only. All over-the-road common 
carriers must accept business from the gen- 
eral public, limited only by their routes and 
equipment. A few common carriers are also 
licensed to operate as contract carriers over 
specified routes. 




















































For accounting and reporting purposes, 
all types of carriers are divided into classes 
by the Interstate Commerce Commission, 
according to the amount of their gross an- 
nual qperating revenues. Operators having 
a gross annual operating revenue of over 
$100,000 are grouped as “Class I Operators” ; 
operators having a gross annual revenue of 
from $25,000 to $100,000 are grouped as 
“Class II Operators’; and those operators 
whose gross annual revenue is less than 
$25,000 are grouped as “Class III Operators.” 
Since Class II and III operators are not 
required to submit reports to the ICC, no 
specific data on their operations are avail- 
able. A large number of Class II and III 
operators are one-truck owner-operators who 
own and drive their own vehicles. It is esti- 
mated that Class II and III operators to- 
gether handle between fifteen and twenty 
per cent of the total freight tonnage of the 
industry. 


Although motor trucks first made an ap- 
pearance early in the century, they were not 
an important factor in the freight transpor- 
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tation industry until about 1930. Prior to 
the 1930’s the industry was largely com- 
posed of private carriers and owner-oper- 
ators. During the early 1930’s the shrinkage 
in all phases of our economic life was re- 
flected in a need for fast low-cost transpor- 
tation facilities to move small quantities of 
goods. Since the motor freight industry was 
able to move less-than-carload lots at a 
much lower rate than the railroads, the in- 
dustry experienced a phenomenal growth. 
In 1925 the total of intercity ton-miles for 
all trucks was 11,422,000,000; in 1935 this 
grew to 24,267,000,000.2 The small amount 
of capital needed for entering the industry 
was a further factor in its expansion during 
the depression years. 

Prior to 1935, the industry was largely 
unregulated, speculative and highly compet- 
itive. The chaotic competitive condition which 
resulted caused both the railroads and mem- 
bers of the trucking industry desiring sta- 
bility to press for over-all regulation. This 
led to the passage of the Federal Motor 
Carrier Act of 1935, which placed all inter- 
state motor carriers under the jurisdiction 
of the ICC. The act provided for ICC reg- 
ulation of rates, routes, commodities carried, 
safety of equipment, employee qualifications, 
purchase and sale of franchises and many 
other phases of operations. Class I oper- 
ators are required to file both quarterly and 
annual reports with the ICC, covering over 
300 items describing their operations. It 
should be particularly noted that all truck- 
ing rates are subject to ICC approval. In 
addition to the federal regulations, virtually 
all states have developed regulatory stat- 
utes governing intrastate motor freight op- 
erations. 


Union and Employer Organizations 


One major labor organization is dominant 
in the motor freight industry: the Interna- 
tional Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, 
AFL, There are also several independent 
unions in the industry, which have as mem- 
bers operating personnel in limited local 
areas (such as the Chicago Teamsters, Chauf- 
feurs and Helpers Union Local 705), and 
the International Association of Machinists 
which has organized mechanics and repair- 
men employed by the trucking lines. The 
IAM, long an affiliate of the AFL, is cur- 





2 American Trucking Trends (Washington, 
D. C., Department of Research, American Truck- 
ing Associations, Inc., June, 1946), p. 4. 
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rently unaffiliated, pending the settlement 
of certain jurisdictional problems with other 
AFL unions. 

The IBT started to organize in the emerg- 
ing motor trucking industry during World 
War I. The extent of union organization in 
this infant industry did not become signifi- 
cant until 1933 when both the expansion of 
the industry and the favorable pro-union 
atmosphere of the New Deal period pro- 
vided the impetus for organizational prog- 
ress. In 1932 the membership of the union 
was 82,000; the union’s growth during the 
New Deal period is reflected in the 1940 
membership figure of 444,000. World War 
II saw a marked increase in membership, 
due partly to the industry’s growth and 
partly to extension of the union’s jurisdic- 
tion. In 1944 the union’s membership was 
629,000, and in 1947 at the IBT convention 
the membership was reported to be 875,000, 
making it the largest international union in 
the AFL. Currently the union reports a 
paid-up membership of more than one million. 


Table I. Membership in the International 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers 
of America, AFL* 
Average 
Membership 
84,000 
51,000 
111,000 
75,000 
95,000 
2,000 
444,000 
1944 629,000 
1947 875,000 


The membership figures, particularly the 
current figures, include far more than merely 
employees engaged in trucking. The juris- 
diction of the union as stated in Article II, 
Section I of its constitution is as follows: 

“This organization has jurisdiction over 
all teamsters, chauffeurs and helpers, stable- 
men; all who are employed on horses, har- 
nesses, carriages or automobiles in and around 
stables or garages, gasoline station attend- 
ants, warehousemen, all classes of dairy em- 
ployees, inside and outside; brewery and soft 
drink workers; workers employed in ice 
cream plants; all other workers employed 


Selected 
Years 


1904 
1914 
1920 
1924 
1929 
1932 
1940 


in the manufacture and distribution of milk 
and dairy products; all truck terminal em- 
ployees; cannery workers; and other work- 
ers where the security of the bargaining 
positions of the above classifications requires 
the organization of such other workers.” * 

This broad jurisdiction is being extended 
even further by IBT locals. 

At present, there is only one national trade 
association of employers in the industry: the 
American Trucking Associations composed 
of state and regional associations. Fifty-three 
associations covering the forty-eight states, 
Hawaii and the District of Columbia are 
affiliated with the American Trucking Asso- 
ciations. 

Broadly speaking, on a local level there 
are two basic functional types of employer 
organizations in the industry: associations 
known as rate bureaus, which are concerned 
primarily with publication of rates and re- 
lated rate problems, and trade associations con- 
cerned primarily with public relations and 
legislative and other trade problems. The 
trade associations are organized either on 
a local, state or regional basis or on a spe- 
cialized-service basis (e. g., all trucking lines 
specializing in hauling steel in a certain area 
may be organized into a separate association). 

Some of the industry’s trade associations 
will from time to time act as collective bar- 
gaining agencies for their member companies. 
More commonly, separate committees of a 
trade association or separate organizations 
of employers will be organized on a tem- 
porary or quasi-permanent basis to conduct 
collective bargaining negotiations. The geo- 
graphic jurisdiction of the union locals pre- 
senting demands’ tends to determine the 
composition of the employer negotiating 
groups. The unions, and consequently the 
employers, have combined for the purpose 
of collective bargaining on the basis of com- 
petitive trade areas. Thus, in the Central 
Region, the over-the-road contract is nego- 
tiated between the Central States Drivers 
Council, affiliated with the IBT, and the 
Central States Employers’ Area Committee, 
representing employers in Michigan, Ohio, 
Indiana, Illinois, Wisconsin, Minnesota, 
Iowa, Missouri, North Dakota, South Da- 
kota, Nebraska and Kansas. In the Chicago 
area, the contract covering local operating 
personnel is negotiated by a committee rep- 
resenting the Central Motor Freight Asso- 





? Louis L. Lorwin, The American Federation 
of Labor (Washington, D. C., Brookings Insti- 
tution, 1933), pp. 480-481; Florence Peterson, 
American Labor Unions (New York, Harper & 
Brothers, 1945), p. 329; Proceedings of Fif- 
teenth Convention (International Brotherhood 
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of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, August, 1947) p. 37. 

“Constitution of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, A. F. of L. (August, 
1947) p. 4. 
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ciation, the Cartage Exchange of Chicago, 
the Illinois Motor Truck Operators Asso- 
ciation (all trade associations) * and a com- 
mittee representing IBT Locals 705, 782, 
742 and Chicago Teamsters, Chauffeurs and 
Helpers Union, Local 705. Large operators 
with operations extending to numerous cities 
are involved either directly or indirectly in 
many labor contracts; for it is not uncom- 
mon for one over-the-road operator with 
terminal points in five states to negotiate 
and “live under” as many as a dozen or 
more separate collective bargaining agree- 
ments simultaneously. 


Caliber and Structure 
of Bargaining Agencies 


One of the factors determining the rela- 
tive collective bargaining strength of the 
union or management group in any industry 
is the caliber and structure of the respective 
organizations. The criteria used in evaluat- 
ing the caliber and structure of the organi- 
zations include: (1) the extent of organization, 
(2) the permanence, stability and internal 
cohesion of the groups, (3) the financial re- 
sources and (4) the external organizational 
support each can expect in the event of a 
work stoppage. 


Almost all of the operating personnel in 
the motor freight industry, coming within 
the jurisdiction of the Teamsters’ Union, are 
organized and are covered by union agree- 
ments; until the passage of the Taft-Hartley 
Act, the closed shop was the rule in con- 
tracts. Many employers of relatively few 
employees are not pressed into contractual 
relations with the union but are required to 
abide by minimum rules and standards es- 
tablished by the union. From September, 1940 
through June, 1947 the International Union 
alone spent $4,197,000 on organizational ac- 
tivities. These activities included maintain- 
ing full-time organizers in the field and assist- 
ing local unions in their organizational work. 


The International designates the jurisdic- 
tion of the local unions. The lines of 
demarcation between local unions of general 
drivers are largely geographic. In addi- 
tion, in areas where general drivers’ locals 
exist, the International may designate sep- 
arate jurisdictions for certain locals, con- 
fining them to one industry. There are, 
for example, separate locals in many areas 
for milk drivers, warehousemen, building 
material drivers, etc. 


In situations where collective bargaining 
on a larger geographic scale would be more 
effective from the unions’ point of view than 
in the area covered by one local union, 
interlocal co-ordination of organizing, bar- 
gaining and contract policing activities is 
thoroughgoing. To implement this type of 
co-ordination, the International authorizes 
the establishment of joint councils com- 
prising groups of local unions. In addition 
to multiple local bargaining, all individual 
locals enjoy the systematic collection and 
dissemination of pertinent collective bar- 
gaining data from all sections of the country, 
through regional International statistical 
bureaus. 

On a local level, the full-time paid busi- 
ness representative dominates local union 
policies almost completely. The business 
representative and assistants are elected or 
appointed by the local union and are fre- 
quently local officers. There is rarely 
articulate dissidence within the local union. 
Periodically, however, struggles for control 
of the hierarchy occur both on the interna- 
tional and on local levels. During the 1946 
negotiations involving several New York 
City locals, a wildcat strike led by an op- 
position group occurred because of dissatis- 
faction with the leadership’s policies in 
negotiating a new contract. This type of 
internal discord occurs infrequently; more 
frequently internal strife is motivated by the 
desire of an opposition to control the organ- 
ization in terms of jobs and treasury. The 
“in group” over a period of years has had 
little difficulty in maintaining control and, 
in all types of internal struggles for control, 
the union has consistently maintained a 
unified front in relationships with employers. 


The local union autonomously establishes 
the amount of the initiation fees and dues, 
limited only by a $2 minimum initiation fee 
and $2 per month minimum dues provided 
by the International constitution. The local 
union is required to pay a per-capita tax of 
thirty cents per month (one cent per day) 
to the International. Whenever the funds 
of the International fall below $5,000,000, 
an assessment of $1 per member of all local 
unions may be levied. To date, no assess- 
ment has ever been levied against the mem- 
bership by the International. 


The size of local union treasuries varies, 
depending upon the locals’ membership and 
the amount of dues and initiation fees estab- 





5 This employer committee also negotiates the 
contract which covers mechanics in the Chicago 
area with Local 701, International Association 
of Machinists. 
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lished. In the event of a strike, the Inter- 
national supplements local strike benefits 
with the sum of $10 per member per week. 
Further, in addition to the local unions’ 
resources in the event of a strike, the In- 
ternational constitution empowers the Gen- 
eral Executive Board to expend all the funds 
of the International in support of any af- 
filiated local. 

The union commands the eager coopera- 
tion and assistance of practically all other 
AFL unions in its own labor disputes. 
This assistance is willingly rendered because 
of the teamsters’ strategic position in the 
transportation field. 

Of the approximately 500 Class I oper- 
ators in the Central States area, only one 
very large carrier employs a full-time labor 
relations executive. Even though most of 
the Class I operators are involved in nego- 
tiating at least four or five contracts an- 
nually, as well as handiing day-to-day 
union-management problems and grievances, 
the operators do not have any effective 
organization on a company level to cove 
with these problems. 

In concentrated trucking areas individual 
operators usually affiliate with the trade 
association or committee handling negotia- 
tions for the area. One operator may af- 
filiate with several such employer groups, 
depending upon the number and locations 
of his terminal points. There are some 
operators who do not affiliate with any em- 
ployer negotiating groups and simply ac- 
cept, without participation, the standard 
agreement reached for the area. In areas 
where an individual operator has terminal 
points and no employer collective bargain- 
ing group exists, the individual operator 
negotiates the contract with the local union 
through his terminal manager or an area 
executive. Although the basic over-the- 
road contracts and major loca! contracts 
are negotiated by organized employer 
groups, many local negotiations in other 
than large metropolitan areas are conducted 
on an individual operator basis. 

In most instances the trade associations’ 
bargaining committees or the separate em- 
ployer collective bargaining organizations 
function only during a period of contract 
negotiations and, in the interim, disintegrate 
or at best maintain only skeleton organiza- 
tions. Consequently, prior to the expiration 
of an area contract, considerable effort must 
again be expended to revitalize or set up 
new machinery to represent the empolyers 
in negotiations. There has also been a 
problem of turnover in the composition of 
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employers participating in the bargaining 
organization. Furthermore, there has been 
a reluctance on the part of some carriers to 
bind themselves to the decisions of their 
bargaining committee. Since 1938, when 
the first “twelve state” contract was nego- 
tiated for the midwestern area, blocs of 
operators from as many as three states have 
from time to time participated in and then 
withdrawn from the Central States Em- 
ployers’ Area Committee. 

Because of the virtual necessity for oper- 
ators to join and help finance rate bureaus 
and trade associations, most operators have 
been unwilling to foot the cost of a per- 
manent or adequately staffed organization to 
handle their collective bargaining problems. 
As a result, constant appeals for funds must 
be made with the periodic establishment of 
a bargaining organization. It should be 
noted that even the Central States Em- 
ployers’ Area Committee does not finance 
a full-time organization. There are, how- 
ever, a few areas in which the trade associa- 
tions or collective bargaining committees 
maintain a small full-time staff to handle 
labor relations, e. g., in September, 1946 the 
Indiana Motor Truck Association estab- 
lished a_ separate, self-supporting labor 
relations department. Also, the ATA main- 
tains a full-time labor relations department, 
and this is always available for consulta- 
tion and information on collective bargain- 
ing problems. As of January, 1948, this 
department had approximately 400 contracts 
on file for the entire industry; it constantly 
appeals to its membership to keep the na- 
tional organization informed of current 
negotiations and contracts. 

When a strike occurs in this industry, 
substantial pressure for settlement of the 
dispute is often exerted on operators by 
shippers, because the services of the in- 
dustry so vitally affect other enterprises. 
The shippers also have the alternative of 
putting their own fleets into operation. 


Economic Characteristics 


The economic characteristics of an in- 
dustry are vital in any consideration of the 
realities of collective bargaining for that 
industry. The motor freight industry is 
unique in that it is a thoroughly regulated 
industry, yet it remains highly competitive. 

Traditionally, the railroads have been the 
prime competitors of the motor carriers for 
freight. In an effort to retain as much of 
the freight tonnage as possible, the rail- 
roads have cut their rates on less-than- 
carload lots and have sustained losses in 
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this field, offset by the profitable and non- 
competitive carload traffic. Excepting periods, 
such as the war, when acute transportation 
shortages existed, the motor carriers have 
faced the alternative of either ignoring the 
railroads’ price war and risking tonnage 
losses, or meeting the competitive rates and 
operating on a very slim profit margin. 

The chief competitive asset of the truck- 
ing industry has been its ability to render 
service. As distinct from the railroads, the 
trucks have been able to render shippers 
speedy door-to-door service. Even more 
important, truck operators can make their 
schedules flexible enough to meet the needs 
of shippers who require that raw materials 
or semifinished goods flow into plants at 
regular specific intervals in order to main- 
tain continuous production. The fore-hire 
carriers are always aware that shippers po- 
tentially may buy their own vehicles and 
become private carriers if either the service 
or the rates prove uneconomic. 

Although new common carriers, when 
applying for a franchise, must prove at a 
public hearing “that their proposed services 
are required by public convenience and 
necessity and cannot be performed ade- 
quately by existing carriers,” frequently 
there are operators already certified to serv- 
ice the same important areas. Thus, certain 
common carriers certified to haul similar 
products between Chicago and Detroit and 
charging similar rates (which they are re- 
quired to publish) are constantly soliciting 
freight on the basis of competitive sched- 
ules, equipment and service. Service im- 
plies more than timing and physical handling 
of the goods. Shippers are also concerned 
with rapidity of claim handling, tracing of 
shipments, handling of C. O. D. shipments 
and similar services. . 

Ownership in the motor freight industry 
is characterized either by single proprietor- 
ship, partnership or a small closed corpora- 
tion usually controlled by one or two 
families. The published data on carrier 
financial status reveal little of significance 
concerning the capital structure of the in- 
dividual firm. Capital stock outstanding 
does not even approximately reflect the 
actual value of the business. In most in- 
stances, there has been no adjustment made 
in the book capitalization of the business 
to account for significant changes over a 
period of time. 

In contrast to the other fields of freight 
transportation, the motor freight industry 
has few firms whose total annual operat- 
ing revenues exceed $5,000,000. In fact, 
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more than half of the Class I operators have 
a total annual operating revenue of less 


than $400,000 (see Table III). 

The amount of a carrier’s operating rev- 
enue is not alone an indication of the geo- 
graphic scope of its operations. There are 
local cartage carriers operating within a 
metropolitan area, whose annual operating 
revenues exceed $500,000. Conversely, many 
intercity and interstate carriers have a gross 
annual revenue of less than $200,000. On 
the whole, local cartage freight rates and 
short-haul rates generally are higher pro- 
portionately than long-haul rates. Of 
course, most of the larger operators are 
engaged in over-the-road interstate operations. 

The reports of Class I carriers to the ICC 
indicate that over-all costs of operations 
may be allocated to the following expense 
items: 

1945 
Percentage 
Expense Item of Cost’ 


Equipment maintengnce and garage 16% 


ORS Cee ee on 22% 
PO er eee 23% 
Sales, tariff and advertising...... 3% 
Insurance and safety.............. 6% 
Administrative and general........ 9% 
NE te a i il 4% 
Operating taxes and licenses...... -7% 
Operating rents—net ..... 10% 


Of the expense items listed above, wages 
and salaries constitute the greatest propor- 
tion of the items listed as transportation, 
terminal and administrative and general 
expenses. It has been frequently stated that 
in this industry wages constitute at least 
fifty per cent of total cost. When all wages 
and salaries are considered, this assertion 
is accurate; however, when the wage and 
salary costs are analyzed, it may be seen 
that diverse types of personnel—ranging 
from officers, owners, supervisors, traffic 
solicitors and clerks, to drivers, mechanics 
and platform employees—are included in 
this generalization. 

From the information in Table II, it may 
be concluded that seventy-five per cent of 
the total wage cost involves employees whose 
wages are usually the subject of collective 
bargaining. This would include the wages 
of the mechanics and helpers, drivers and 
helpers, collection and delivery drivers and 
helpers, and platform employees. Therefore, 
it may be accurately stated that about thirty- 





7 Trends (Washington, D. C., Department of 
Research, ATA, June, 1946), p. 33. 
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Table II. 


Percentage of Total Wage and Salary Cost for All Class I Carriers, 
by Types of Employees, 1946* 


Types of Employees 
Supervisors 
Mechanics and helpers 
Drivers and helpers 


Collection and delivery drivers and helpers. Se 


Platform employees 

Station clerks 

Traffic solicitors 

Traffic and claim clerks 
General office clerks 
Officers, owners and partners 


Miscellaneous platform .......... 


Percentage 
of Total Wage 
and Salary Cost 


7% 
8% 
43% 
14% 

- 10% 
4% 
1.5% 

5% 
5% 
6% 
1% 





eight per cent of total cost is directly affected 
by changes in wage rates due to collective 
bargaining. 

A more detailed examination of the re- 
ported data reveals that the proportion of 
wages subject to collective bargaining is 
approximately ten per cent greater for local 
cartage carriers than for over-the-road car- 
riers. Further, on the average, it appears 
that the proportion of fixed cost to total cost 
is approximately ten to fifteen per cent less 
for local carriers as compared to over-the- 
road carriers. As among individual over- 
the-road operators, those engaged in wide- 


spread geographic operations tend to have 
a higher proportion of fixed cost to total 
cost than over-the-road operators who serv- 
ice a smaller area. 


The profit position of any operator in this 
industry is commonly expressed as an 
“operating ratio,” which is the ratio of total 
operating revenues to total expenses. Thus, 
in 1946 when the total operating revenues 
of the 1,673 Class I carriers reporting from 
all regions was $944,893,872 and their total 
expenses were $908,244,129, the operating 
ratio was 96.1.° 





Table III. 


Distribution of Class I Motor Freight Operators in Central Region by Total 
Operating Revenues and Operating Ratios, 1946” 


Total 
Operating 
Revenues 

(in dollars) 90.00 
100,000 to 199,999 25 11 
200,000 to 299,999..... 17 11 1 
300,000 to 399,999..... 11 
400,000 to 499,999..... 
500,000 to 
600,000 to 
700,000 to 
800,000 to 899,999. 
900,000 to 999,999 

1,000,000 to 4,999,999... 
5,000,000 


90.00 
Under to to 


799,999 
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92.00 94.00 96.00 
9199 9399 9599 9799 99.99 


Operating Ratios 


98.00 
to to to to 
101.99 


100.00 102.00 
and 

over 
20 
15 


10 


Total 
22 98 
10 
11 


8 


—_ 


TR] wsRenrnwva 
CAHKUNNAAN UD 

PE] eH ncoHHaulHd 

| =| OF OF OF WNNAHL 


|S | 





8 Manual of Highway Carriers Class I Freight 
(Washington, D. C., Transport Statistics Inc., 
p. A-15). Data include all Class I carriers in 
Central Region and upper peninsula of Michi- 
gan reporting to ICC. 


Motor Freight Industry 


® Ibid., pp. A-14, A-15. 
10 Ibid., pp. 1-294a. 








From the foregoing data it may be seen 
that in 1946, a period of relative prosperity 
for the industry when many firms increased 
their total operating revenues over previous 
years, approximately twenty-five per cent 
of the operators in the industry were mar- 
ginal or submarginal firms. There appears 
to be little relationship between gross oper- 
ating revenue and operating ratio. It is 
important to note that for the entire in- 
dustry the majority of carriers operate on 
a small profit margin. This is significant 
in view of the small annual volume of each 
firm when compared with firms in other in- 
dustries, such as meat packing, where the 
operating ratio is also high (and conse- 
quently the profit margin low) but where 
the volume of sales is very high both for 
the industry as a whole and for the major 
packers, (It must be remembered, in regard 
to Table III, that, if the individual carrier in 
his report overstates certain items of ex- 
pense, such as administrative and general 
expense, or erroneously evaluates his depre- 
ciation expense, or if other accounting errors 
are made, then the reported operating ratio 
will not reflect accurately the profit posi- 
tion of the operator.) 


Relative 
Collective Bargaining Strength 


In evaluating relative collective bargain- 
ing strength, the caliber and structure of the 
operator and teamster organizations and the 
economic characteristics of the industry 
must be related to their respective com- 
petence in bargaining and their respective 
ability to withstand a potential or actual 
strike. 

In the motor freight industry, the union 
has achieved almost complete organization 
and a high degree of co-ordination and in- 
tegration between local unions and various 
regional councils of the union. The em- 
ployer collective bargaining agencies, on the 
other hand, have little or no relationship 
with one another, and some operators do 
not even participate as members of these 
employer collective bargaining groups. As 
contrasted with the unions’ predetermined, 
clear-cut policy and strategy in negotiations, 
the operators frequently fail to agree among 
themselves. Differences in operators’ eco- 
nomic positions and competitive jealousies 
increase the disunity. As recently as 1947, 
the weakness of the carriers’ position in an 
important area was revealed by their fear 
that the union would refuse to continue 
negotiations with the collective group of 
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carriers and probably could force the in- 
dividual operators to sign separate agree- 
ments on the union’s terms. 

As of June 30, 1947, the International 
Unicn had in its treasury cash and govern- 
ment securities valued at $17,369,520.09.% 
This is in addition to the assets of the in- 
dividual locals throughout the country. 
Characteristically, the operators in this in- 
dustry have been reluctant to contribute 
funds to maintain even minimum permanent 
collective bargaining organizations. The in- 
dividual operator does not contribute to a 
collective bargaining organization as much 
as any one of his employees pays in dues 
to his local union. (Many industries com- 
posed of smal! entrepreneurs—such as the 
metal, printing and garment industries— 
maintain and finance adequate permanent 
collective bargaining machinery.) 

As a service idustry, the truckers are 
always fearful that a strike may result in 
a permanent loss of tonnage to the railroads, 
or that shippers may become private car- 
riers. This type of substitution during 
strikes is more significant in transportation 
and other service industries than in manu- 
facturing. However, unlike manufacturing, 
the nature of the competitive market area 
precludes any internal competition in the 
motor freight industry during a regional 
or local strike. 

Traditionally, losses due to work stop- 
pages are generally calculated in terms of 
lost revenue. However, in this industry 
there is'not only the loss of potential rev- 
enue during a strike, but there is also the 
high proportion of continuing fixed costs to 
total cost, constituting a serious drain on a 
carrier’s resources. It is estimated that in 
this industry fixed cost constitutes between 
thirty and forty-five per cent of the total 
cost of an individual carrier, depending on 
the type of operation. Since in practically 
all firms in this industry top management is 
identical with ownership, this direct involve- 
ment of the ownership group makes for 
extreme sensitivity to losses due to work 
stoppages. 

The economic effects of strikes will vary 
with different types of operations and con- 
sequently cause inequalities within a given 
carrier collective bargaining group in their 
ability to resist stoppages. Generally, local 
cartage carriers have a lower proportionate 
fixed cost and therefore experience a smaller 
loss during a strike than over-the-road car- 
riers. An over-the-road carrier with many 





1 Proceedings of Fifteenth Convention, op. 
cit., footnote 3, p. 39. 
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terminal points has a continuing large fixed 
expense and proportionately is less able to 
resist a stoppage than an over-the-road 
carrier operating only between two points. 


Wage costs subject to collective bargain- 
ing constitute a smaller proportion of total 
cost for large over-the-road operators than 
is the case for local cartage operators and 
over-the-road operators whose operations 
are limited. Thus, in collective bargaining 
negotiations, wage increases are resisted 
more vigorously by local cartage and limited 
over-the-road carriers than by carriers with 
large dispersed operations. 


In a local metropolitan strike it is pos- 
sible that the stoppage at one terminal point 
of a large operator might cripple his entire 
operations, and, although the dispute may 
affect only a small proportion of his wage 
cost, his comparatively larger fixed costs 
will continue. On the other hand, such a 
dispute would affect the entire wage cost 
of the local operator, while his fixed cost 
is proportionately smaller. In such situa- 
tions, the large operators press for settle- 
ment of the disputes, and are usually far 
more eager than the smaller local carriers 
in seeking a settlement. The history of col- 
lective bargaining in this industry bears out 
the conclusion that the large over-the-road 
operator with far-flung operations is more 


vulnerable when a deadlock is reached in 
a given area and a strike is threatened than 


are the small or local operators. The col- 
lective bargaining relationship in this in- 
dustry is atypical due to the extreme 
vulnerability of the large over-the-road 
operators. 

The motor freight industry is composed 
of a large number of marginal firms with 
little or no actual reserves. These firms are 
faced with the dilemma, during negotiations, 
of either risking a work stoppage and going 
into the red (with little assurance of victory 
in the dispute) or capitulation on the best 
available terms short of a strike, in the hope 
of a blanket rate increase which would help 
to offset the increase in labor costs. 
Although the industry is regulated, the car- 
riers have generally succeeded in securing 
approval for rate increases as wage costs 
have risen; however, because of the admin- 
istrative machinery involved, a time lag has 
existed between wage increases and ap- 
proval of higher rates. 


Conclusion 


It is apparent that a significant disparity 
in relative collective bargaining strength 
exists between the union and the employer 
groups in this industry. The characteristics 
of both the union and the employer organ- 
izations involved and the realities of the 
economic conditions existing in the motor 
freight industry give the union a very sub- 
stantial advantage in collective bargaining. 


Perfect parity of bargaining power of 
unions and employers may be an ideal con- 
cept; realistically, it is as impossible of real- 
ization as achieving “perfect competition” 
in an actual market situation. Historically, 
the dominant bargaining position of em- 
ployers in most industries gave rise to many 
serious abuses which distorted good col- 
lective bargaining relationships. It was gen- 
erally assumed that unions, with the minor 
exception of “predatory” unions, were inter- 
ested in promoting a good collective bar- 
gaining relationship. In the motor freight 
industry, as a result of the union’s greater 
bargaining power, management in many re- 
spects finds itself in the position of insisting 
on real collective bargaining. In an industry 
such as this, which is so highly endowed 
with public interest, an approximation to 
parity in bargaining strength and a good 
bargaining relationship are extremely impor- 
tant in order to minimize the dangers of 
uneconomic practices. 


The relatively greater collective bargain- 
ing strength enjoyed by the union in this 
industry is by no means typical of labor- 
management relations in most other Amer- 
ican industries. .The peculiarities of this 
industry lead to speculation as to the ad- 
visability, in terms of public policy, of either 
establishing administrative machinery for 
integrating the problems of wage and rate 
fluctuations, as was once contemplated for 
the railroad industry, or establishing regu- 
latory machinery, somewhat similar to that 
existing in the railroad industry, in which 
a premium would be placed on settlement 
of collective bargaining disputes without 
stoppages. In order to avoid many of the 
evils of compulsory arbitration, restrictions 
on the right to strike and direct government 
participation in the settlement of collective 
bargaining problems, the second alternative 
would appear to be more desirable. 


[The End] 


TOTAL SALES BY AMERICAN MANUFACTURERS: WERE VALUED 
AT $213 BILLION IN 1949, ABOUT SIX PER CENT BELOW 1948. 
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Modern Language Course 


To keep up with the new language created 
by collective bargaining the Bureau of Labor 
Statistics had to put out a glossary of labor 
terms for the use of its field staff. Appar- 
ently dictionary definitions have become 
obsolete, and somewhere Noah Webster is 
clutching his brow in despair at the fate of 
his mother tongue. 


Some examples: 


Split shift—A schedule in an industry, 
such as local transportation, in which work 
is concentrated in “rush” hours. 


Push money.—Abbreviated as “P. M.,” an 
incentive payment to sales personnel in re- 
tail trade to push and sell items on which 
the margin of profit is large, to dispose of 
slow-moving or old stock, 

Dead time.—Time for which a worker is 
paid, but which is lost to production because 
of a lack of materials, a breakdown of ma- 
chinery, or from other causes outside the 
control of the worker. An incentive worker 
usually receives his guaranteed rate during 
this period. 

Kick-back.—A practice by which an em- 
ployer arranges with workers for the return 
of a part of their wages as a condition of 
employment. Since 1934, the practice has 
been illegal in public construction work or 
in any work’ financed wholly or in part by 
federal funds. 

Merit increase.—An increase in the wage 
rate of a worker because of outstanding serv- 
ice. The expression came into more common 
use during the war under regulations of the 
War Labor Board. 

Peg point.—An occupational rate for a key 
semiskilled or skilled job, establishing an 
equitable differential within the wage struc- 
ture. Also of wartime origin, the term was 
first used in an NLRB decision on wages 
in the cotton textile industry in 1945, and 
since then has been applied to the wage 
structure through collective bargaining. 

Runaway rate.—A piece rate or other in- 
centive rate which results in earnings that 
are out of line with earnings in other jobs 
of similar requirements. Management seeks 
to avoid the term and the condition, which 
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may occur because of changes in methods 
of technology or from faulty rate setting, 
and may cause earnings to reach levels be- 
yond normal expectations. 

Swing shift—An extra shift of workers 
required in establishments where continuous 
operations are scheduled, to provide the 
other crews with days off. The swing crew 
usually rotates among the other shifts. The 
term also applies to the practice of one 
of three rotating shifts staying on the job 
for two-shift periods, thus “swinging” the 
shifts into their new assignments. 

Tip.—Compensation, and therefore tax- 
able income, The “gratuities” are usually 
received by workers in hotels, restaurants, 
steamships and barber and beauty shops. 

The glossary describes twenty-two types 
of wages. The nomenclature was gathered 
from thousands of collective bargaining 
agreements signed in all sections of the coun- 
try. A limited number is available from 
the Bureau of Labor Statistics or from its 
regional offices. 


Rather Unemployment 
Than Join Union 


A worker in Michigan could not collect 
unemployment compensation when she lost 
her job by refusing to join a union. 
Under the terms of the union contract, all 
employees were required to join the union 
within thirty days after starting on the job. 
The court held that the claimant chose un- 
employment rather than employment with 
the condition of union membership attached, 
a condition that did not make the job un- 
suitable. (Lucille Mae Mansor v. Michigan 
Unemployment Compensation Commission et 
al., CCH UNEMPLOYMENT INSURANCE REPORTS 
Mich. § 8266 (Mich. Cir. Ct., 1950).) 

In another Michigan case involving un- 
employment compensation, two workers 
who were replaced while they were out on 
strike, applied for compensation after the 
dispute had ended. The court said that they 
were unemployed for nondisqualifying rea- 
sons under the Michigan Unemployment 
Compensation Act and were not disqualified 
for benefits. (Intertown Corporation d.b.a. 
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David Broderick Tower v. Appeal Board of 
the Michigan Unemployment Compensation 
Commission et al., CCH UNEMPLOYMENT 
INSURANCE REPortTs Mich. § 8267 (Mich. Cir. 
Ct., 1950).) 

An employee laid off four days before a 
strike deadline when his employer began 
tapering off production to protect his prop- 
erty was unemployed as a result of an in- 
dustrial dispute, and, therefore, ineligible 
for unemployment benefits. (Climax Brick 
Company v. Unemployment Board of Review, 
CCH UNEMPLOYMENT INSURANCE REPORTS 
Pa. J 8246 (Sup. Ct. Pa., 1950).) 


G. |. Insurance 
Raises Income Total 


Payments of the G, I. insurance dividend 
boosted total personal income from an an- 
nual rate of $211.9 billion in December to 
$218.4 billion in January. Exclusive of the 
insurance payments, personal income for 
January was $1 billion higher than De- 
cember. 

In that month the World War II veterans 
received $450 million. On an annual ‘rate 
basis (to conform with other personal in- 
come data), the payments were at an annual 
rate of almost $5.5 billion. However, the 
special payment will be substantially com- 
pleted within a few months. 


Dividend Payment Increase 


Publicly reported cash dividend payments 
by United States corporations in February 


amounted to $213,200,000, or about five per 
cent more than the $204,000,000, paid out in 
February of last year. 

In the three-month period ending last 
February, cash dividend payments totaled 
$2,240,800,000, or nine per cent more than the 
$2,055,000,000 distributed in the same three 
months of 1948-1949. The period is dominated 
by the seasonally heavy December payments. 
The monthly figures, as well as the three- 
month aggregates, represent only publicly re- 
ported dividends, which, on an all-industry 
basis, account for about sixty to sixty-five per 
cent of all gross cash dividends paid. 


Three Cars in Every Garage? 


Back in 1895 the records showed a total 
of four passenger cars registered in the 
United States. If present population trends 
continue, and if the “standard of living” con- 
tinues to improve, there may be 58,489,000 in 
1975. At the present standard of one car 
for every 4.2 persons, there will be 41,778,000 
in that future year. 

The year 1929, the culmination of the 
greatest growth in the manufacturing of 
automobiles, compares as follows with the 
end of 1949: 

Number People 

of cars per car 
1929 23,060,000 5.3 
1949 35,491,000 4.2 


(From The Cleveland Trust Company Bust- 
ness Bulletin.) 





DETROIT.—When General Mo- 
tors declared net profits for 1949 
to be $656,434,232, the AFL said, 
“Grant immediate substantial im- 
provements in wages and working 
conditions”; and the CIO said, 
“A swell case for the UAW’s 
1950 wage and pension pro- 
posals.” Uncle Sam just said, 
“Hand over $114,373,394.29 as the 
first quarterly payment on income 
tax.” In the picture, M. L. Pren- 
tis, left, Treasurer of General 
Motors, is handing a check for 
that amount to Giles Kavanagh, 
right, Detroit’s Collector of In- 
ternal Revenue. Looking on is 
J. S. Wallace, director of the com- 
pany’s tax section. 


The Economy 











Illinois—The University of Illinois 
will hold its Fourth Annual Labor Journal 
Editor’s Conference April 28 and 29 on 
the campus in Champaign. The con- 
ference wil be conducted by the Institute 
of Labor and Industrial Relations, the 
School of Journalism and the Division 
of University Extension. 

The program has been built around 
specific subjects requested by labor 
editors, yet selecting those subjects which 
represent common problems for editors 
of all types of labor papers. The confer- 
ence will feature exhibit material, lectures, 
discussions and workshop sessions. 

Speakers will include Gordon H. Cole, 
Editor, The Machinist; Theodore Peter- 
son, Jr., Instructor in Journalism; Allan 
L. Swim, Editor, CIO News; and Fred- 
rick S. Siebert, Director, School of 
Journalism. 

Dorothy Dowell, Editor of the In- 
stitute of Labor and Industrial Rela- 
tions, is chairman of the conference. 
General information on the meeting and 
other activities of the university on 
labor journalism may be obtained from 
her at 704 South Sixth Street, Champaign, 
Illinois. The registration fee for the 
conference is $7.50. 

Minnesota.—The University of Min- 
nesota held its Eighth Annual Industrial 
Relations Conference March 23 and 24 
in Minneapolis. 

Michigan.— Wayne University, Detroit, 
im cooperation with the education de- 
partments of the UAW-CIO and the 
Michigan CIO Council, is presenting a 
series of lectures for union members 
under the general title ““New Frontiers 
of Unionism.” In the third of a series 
of six lectures, Neil Chamberlain, Yale 
University, spoke March 16 on “New 
Areas in Collective Bargaining.” On 





WHERE LABOR MEN WILL MEET 


April 6, Arthur Kornhauser, of Wayne 
University, discussed “Unions and the 
Problems of Workers.” Philip Kaiser, 
Assistant Secretary of Labor, will speak 
April 20 on “Unions and International 
Affairs.” There is a fee of seventy-five 
cents per lecture. Tickets may be ob- 
tained from the Institute of Industrial 
Relations, Wayne University, Detroit. 


New York.—The Third Annual Con- 
ference on Labor, conducted by New 
York University’s Division of General 
Education, will be held at the Hotel 
New Yorker, New York City, from 
April 25 to 28. The conference will be 
attended by union and management 
officials, and labor consultants and at- 
torneys. Twenty-three lectures and 
seminars are scheduled. 

Topics will include trends in collec- 
tive bargaining; bargaining over pen- 
sions and establishment of a pension 
plan; wage-and-hour law; uses and 
limitation of labor arbitration; small 
and local business under the Taft- 
Hartley Act; the NLRB and the General 
Counsel; unfair labor practices; the sec- 
ondary boycott; and state legislative 
and judicial developments. 

Conference lecturers will include 
A. H. Raskin, labor reporter, the New 
York Times; Ewan Clague, Commis- 
sioner of Labor Statistics, United States 
Department of Labor; J. Noble Braden, 
Tribunal Vice President, Arbitration 
Association; Frederick H. Bullen, Ex- 
ecutive Secretary, New York State Media- 
tion Board; William L. Dennis, associate 
professor of law, New York University; 
Morris P. Glushien, general counsel, 
International Ladies Garment Workers; 
and William J. Isaacson, general coun- 
sel, Amalgamated Clothing Workers 
of America-CIO. 








Women in Government 


The Department of Labor has turned 
its eye on the federal payrolls, and is 
coming up with statistics on women em- 
ployed by the government. The 440,597 
women who were in the federal service in 
June, 1947, the latest date reported on, 
were less than a fourth of the total, in 
contrast to the thirty-eight per cent they 
had formed during the war. In the two 
years following the war, the employment 
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of women declined by sixty per cent, while 
that of men decreased by only twenty- 
three per cent. 

More than half were employed in three 
agencies concerned with war or its after- 
math: the War Department, the Navy 
Department and the Veterans Administra- 
tion. The War Department had the most, 
about twenty per cent. Navy and Vet- 
erans each had more than ten per cent. 
The Treasury and Post Office departments 
each had less than ten per cent, and the 
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remainder of the women were distributed 
among fifty-two other agencies, none with 
more than five per cent, and most with 
less than one per cent. 


Warning of Timber Shortage 


The United States will not be able to 
meet its needs for lumber, even with the 
aid of Canada, in case of war, according 
to a CIO representative, speaking before 
the Subcommittee on Agriculture Approp- 
riations of the Senate Appropriations Com- 
mittee. “In case of another war, we could 
not produce 33.6 billion board feet, as we 
did the last time, but only about 30 billion. 
The reason is that we cut most of our 
readily accessible stands of soft wood dur- 
ing the recent war. Large areas of second 
growth in the Southeast were cut, and many 
of the more accessible stands in the West.” 

The CIO spokesman said the issue of 
sustained-yield production in American 
forests is partly a problem of direct federal 
regulation of timber cutting on private 
lands, but a great deal of the problem is 
one of using the agencies and laws we have 
as they should be used by making adequate 
appropriations available. Appropriations are 
still “very inadequate,” specifically for the 
Forest Survey, which has the task of 
locating forest resources. He called for a 
stabilization of the industry by establish- 
ing a continuous supply of raw materials, 
so that timber industries and public of- 
ficials responsible for the administration of 
our timber lands will have a reliable balance 
sheet of timber supply and demand. 


Specially Reduced Prices 


On a national basis, department store in- 
ventory price indexes were sliding slowly 
downward. With 1941 = 100, the index was 
182.3 in January, 1949, and 173.5 in January 
this year, a drop of 4.8 per cent. 

Financial newspapers were ‘talking about 
price-cutting and revisions of the fair trade 
laws, with the spotlight on electrical ap- 
pliances. In mid-March, major department 
stores were making it clear that they wanted 
to handle only that merchandise on which 
they could realize a fair profit, and a fair 
profit depended on volume sales. Mean- 
while, in the preceding month of February, 
the television manufactufers were busy set- 
ting an all-time record by turning out 
367,054 TV sets. Some of the more exclusive 
outlets were dropping their television de- 
partments and concentrating on furniture and 
such other items as they could profitably sell. 


The Economy 


They reasoned this way: The twenty- 
eight per cent markup on TV is not sufficient 
to permit them to offer the thirty per cent 
or more discounts now almost standard 
among smaller dealers and the discount 
houses, as well as in some of the larger 
department stores that are able to stock the 
sets in larger volume. 

Large stores were saying that they had 
to and would compete with the outlets offer- 
ing the discount. Some of them were willing 
to stop handling products of manufacturers 
who insisted on fair trade prices. Instead 
they would promote “unbranded” merchan- 
dise, private brands and the merchandise of 
those who did not object to price-cutting. 

Some manufacturers said they were fair- 
trading only small appliances like toasters 
and irons, and others said, “It’s in the 
hands of our legal advisors.” 

Whether a cause or effect, department 
store sales were wobbly. In mid-March, 
New York City stores were off two per cent 
during one week from the like week in 1949, 
and down three per cent for a three-week 
period. In Philadelphia, six central depart- 
ment stores dropped fourteen per cent dur- 
ing one week (compared with the previous 
year). 


United States Steel 
Reports on Stockholders 


United States Steel Corporation common 
stockholders on February 10 numbered 
182,806, an increase of 5,473 since Novem- 
ber 4, 1949. In November there were 177,333 
common stockholders, an increase of 2,954 
from August 5. 

Preferred stockholders on February 6 
totaled 75,988, a decrease of 159 since Octo- 
ber 31, 1949. On October 31 there were 
76,147, a decrease of 37 from August 1, 1949. 

The total number of stockholders on these 
dividend record dates is about 243,551, com- 
pared with 238,242 three months before, in 
both instances allowing for duplication of 
holders of both classes of stocks, The ap- 
proximate total increase was 5,309 holders. 


Economy Briefs 


e@ Total business inventories in the United 
States at the beginning of 1950 were valued 
at $53.5 billion. 

e A record total of 1,019,000 new permanent 
nonfarm dwelling units were put under con- 
struction during 1949. 

@ Present savings of the American public 
represents purchasing power almost double 
that of 1940 despite the reduced purchasing 
power of the dollar. 
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Wholesale Prices 
and Business Failures 


The chart shown above, from the booklet 
Peaks and Valleys in Wholesale Prices and 
Business Failures, by Roy A. Foulke, vice 
president of Dun & Bradstreet, Inc., shows 
the close relationship between wholesale prices 
and business failures from 1926 to 1949. 
Says Mr. Foulke, “There is no one factor 
which has such an immediate effect upon 
the well-being of a business enterprise as 
the level of prices of the raw materials 
which a manufacturing concern uses, or the 
level of wholesale prices of the products 
which a wholesale or retail concern handles. 


"40 "42 44 "46 ‘48 "SO 


.. . [In] a marginal enterprise, balancing 
itself on the brink of uncertainty ‘ 
when prices fall, the inventory on hand must 
be marked lower in order that it be sold 
competitively, and a loss is taken in that 
very process, a process which ends only 
in oblivion for many marginal concerns. 
That is how the level of wholesale com- 
modity prices emphasizes the incapacities of 
operating managements. Businesses which 
are guided efficiently by skilled management, 
which keeps liabilities, fixed assets, receivables, 
and inventories within reasonable bounds, 
take the rise and fall of prices in the same 
powerful stride. In occasional years, losses 
are assumed, but such concerns rarely be- 
come financially embarrassed.” 





Sightseeing in the Old World 


This year’s travel by Americans to na- 
tions participating in the European Recovery 
Program will probably set a record annual 
tourist volume to such countries in Western 
Europe and the Mediterranean area. 

Estimates made by the Department of 
Commerce indicate that 300,000 to 345,000 
Americans will visit ERP countries and 
Turkey, and that they may spend about 
$220,000,000 there. In addition, they will 
plank down about $93,000,000 for fares on 
carriers of ERP nations, for a possible total 
of $313,000,000 as an offsetting factor in the 
international payment balance between the 
United States and those nations. 
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We're Sorry... 


The LAasor LAw JOURNAL wishes to 
thank A. B. Herrington, Public Re- 
lations Director of the CWA, for 
calling attention to an item that, ap- 
peared in this column last month 
associating the telephone workers with 
the UE-IUE representation contest.at 
Westinghouse Electric. By mistake, 
the item confused Westinghouse with 
the AT&T affiliate, Western Electric. 
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Court Says *‘No Sale”’ 
on Administrator's Definition 
of ‘for Market’ 


Like the Romany, Administrator McComb 
has a penchant for predicting future events 
—in his field of law at least—leaving love 
to the gypsies. In a speech to the Chamber 
of Commerce Labor Relations Council (re- 
ported in last month’s JOURNAL), he pre- 
dicted that the Fair Labor Standards Act’s 
area-of-production exemption “is going to 
cause a great deal of difficulty.” The echo 
of his-words had hardly died when a case 
involving the exemption of grain handlers 
at a country elevator presented the point. 


The FLSA sanctions the exemption, from 
its minimum-wage and overtime-pay com- 
mands, for employees who handle, pack, 
store or can agricultural or horticultural 
products in the area where the products 
are grown. But—and here is the catch— 
the work done on the products must be 
for market. What “for market” means is 
the subject of dispute: the Administrator 
and a state supreme court agree; now a 
federal district court rules contrary. 


The Administrator and the Kansas Su- 
preme Court are of the opinion that an 
employee is exempt from the FLSA insofar 
as the “for market” requirement is con- 
cerned only if his employer intends to dis- 
pose of the product in the form in which 
the employee’s work leaves it. They hold 
that the employee is not exempt if his 
employer intends to process the product 
further before marketing it—W-H Release 
M-11, February 28, 1947; Bush v. Wilson & 
Company, 7 Lapor Cases { 61,667 (1943). 

The recent federal court opinion which 


runs counter to this reasoning is based on 
these facts. The employees whose exempt 
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status was in question handled wheat at 
an elevator in the area of production— 
that is, in the area in which it was grown. 
After the employees’ work was finished, 
the wheat was shipped to another elevator 
owned by their employer where it was 
ground into flour by other workers. The 
Administrator claimed that because of this 
subsequent processing, the employees at the 
first elevator were not handling the product 
“for market.” The court disagreed with 
the Administrator’s contention by ruling 
that the further processing did not operate 
to defeat the employees’ exempt classifica- 
tion —McComb v. Flour Mills of America, 
Inc., 17 Lapor Cases § 65,628 (DC Mo., 1950). 


Since this decision overturns the Admin- 
istrator’s interpretation, and since a vast 
number of employees are engaged in handling, 
packing, storing and canning farm prod- 
ucts, a federal appellate court will probably 
be asked to define “for market.” 


Old injunctions for New 


Like women, injunctions are ageless. 
This fact is demonstrated in a recent case 
involving an injunction issued on October 
4, 1940, to restrain minimum-wage and 
overtime-pay. violations of the Fair Labor 
Standards Act. Now—almost ten years 
later—the employer is charged with con- 
tempt of the injunction and ordered to 
pay overtime wages of $4,539.82 to twenty- 
seven employees, plus a fine of $250 to the 
United States for investigatory expenses, 
plus court costs! (The recent amendments 
to the FLSA prohibit the incorporation 
of back-pay orders in original injunctive 
decrees, but do not prohibit such orders 
in contempt proceedings. )—Fleming v. Early 
L. Archer and Alvis Fuller, 17 Lapor Cases 
7 65,661 (DC Ark., 1950). 
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It looks like the Administrator, even 
though authorized by the amended FLSA 
to sue directly for statutory pay owing 
to employees, will probably use any out- 
standing injunctions against employers as 
a means of collecting back wages. 
reason for this is that when he files wage- 
collection suits on behalf of employees, he 
must secure their consents; the employees 
then forego their right to recover equal 
amounts from the employer as liquidated 
damages, which they may do when they 
sue in their own right. Also, a wage- 
collection suit is foreclosed to the Admin- 
‘istrator if a novel, undecided issue of law 
is involved. By proceeding through the 
injunction, he need not bother with em- 
ployees’ consents or the issue of law, and 
he saves employees their right to go ahead 
with separate suits to recover liquidated 
damages plus attorney’s fees. 


Another advantage to the Administra- 
tor in choosing to collect unpaid wages 
through a contempt proceeding, rather than 
by way of a wage-collection suit, is the 
possibility of having the employer assessed 
with the expenses. As shown in the above 
case, in a contempt proceeding the employer 
may be fined to cover the costs of in- 
vestigating and prosecuting the FLSA wage- 
payment violations. No provision is made 
for the recovery of such expenses in wage- 
collection suits. 


This case should be a warning to em- 
ployers to watch those wage-hour injunc- 
tions. The wise course to follow is to 
preclude any possibility of their issuance 
in the first place; if one has already been 
issued—and is not vacated—then take ‘steps 
to see that it is not violated. 


Small-Town Newspaper 
**Pies’’ Exemption 


A newspaper, even though it has no 
out-of-state subscribers, is engaged in inter- 
state commerce which brings it within the 
sweep of the Fair Labor Standards Act. 
Much of the news, in addition to the 
“boiler plate’—prepared articles, cartoons 
and mats—originates outside the state and 
remains in the stream of interstate com- 
merce until disseminated to the subscribers. 


Because small local newspapers cannot 
bear the financial brunt of the federal 
wage-and-hour requirements as easily as 
the large metropolitan dailies, they are 
granted the benefit of an exemption from 
the minimum-wage and overtime-pay man- 
dates of the FLSA. Employees of daily, 
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semi-weekly or weekly newspapers are exempt 
if the paper’s circulation is less than 4,000, 
and if the major part of that circulation 
is in the home county or in counties 
contiguous thereto. 

A question arises in a recent case as to 
the circulation figure where af employer 
publishes four newspapers in substantially 
identical form except for a change in the 
masthead: Can the circulation of each paper 
be treated separately for purposes of the 
exemption or does the combined circulation 
of all four papers have to be considered? 
The court rules that the combined circula- 
tion is controlling, and since the combined 
circulation is more than 4,000, the employees 
are not exempt from the FLSA. 


The facts in this case show that there 
is no actual physical separation of any 
activities with respect to the four news- 
papers—the business “is conducted on a 
unitary basis” and “all employees work on 
all the newspapers.” If the employer had 
carried on the publication of each paper 
as a separate business unit, then probably 
he could have treated the circulation of 
each paper separately for purposes of the 
FLSA exemption —McComb v. Dessau, d.b.a. 
Hermosa Beach Review and South Bay Pub- 
lishing Company, 17 LaBor CASEs { 65,643 
(DC Calif., 1950). 


“Full Pay’”’ 
Is the Word for Messengers 


Full pay will probably be the reward of 
the messenger who delivers your next 
telegram. A telegraph company applied 
to the Wage-Hour Administrator for per- 
mission to employ foot and bicycle mes- 
sengers at ten cents an hour less than 
the seventy-five-cent minimum wage estab- 
lished by the amended Fair Labor Stand- 
ards Act. As is usual when such a request 
is made, a public hearing was held to 
determine the justification for low wages 
in the telegraph industry. 


On the basis of the record, the presiding 
hearing officer concludes “. that no 
showing has been made that it is necessary 
in order to prevent curtailment of employ- 
ment opportunities to provide for employ- 
ment of messengers in the telegraph industry 
at wages lower than the minimum wage... .” 
For that reason, he recommends that the 
Administrator deny the application. 

March 24 was the deadline for filing 
objections to the hearing officer’s findings 
and recommendation. It is unlikely that 
the Administrator will grant permission to 
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employ telegraph messengers at below-stand- 
ard rates.—Recommendation of Presiding Offi- 
cer, 15 F. R. 1288. 


State Law Restricts 
FLSA Seasonal-industry Exemption 


When drafting the Fair Labor Standards 
Act, Congress realized that many indus- 
tries deal with products which require a 
great concentration of work in peak periods. 
For that reason, the “seasonal” exemption 
—contained in Section 7(b) (3)—was writ- 
ten into the act to relieve such industries 
of the statutory overtime-pay requirements 
for a period of fourteen workweeks a year. 
However, so that employees would not be 
overworked at straight-time rates during 
the fourteen weeks, ceilings were placed on 
their straight-time hours of twelve per day 
and fifty-six per week. 

This FLSA seasonal exemption permit- 
ting a twelve-hour day has now collided 
with a state law which restricts the work- 
day of employees to eight hours. Oper- 
ations of the sugar beet industry, as carried 
on in the State of Montana, are the sub- 
ject of an opinion handed down by ‘the 
state’s Attorney General. The sugar beet 
industry is rated as a seasonal industry, 
entitling it to take advantage of the FLSA 
fourteen-workweeks exemption. 

The Attorney General rules that the 
Montana eight-hour law overrides the 
FLSA’s permissible twelve-hour day and 
fifty-six-hour week for seasonal industries. 
He based his decision in part on Section 
18 of the FLSA, which provides that state 
laws prescribing higher wage-and-hour stand- 
ards are to take precedence over the FLSA. 
In interpreting this section, the Attorney 
General says: “We believe it to be the 
clearly expressed intention of the Act not 
to lower any of the labor standards exist- 
ing in the several states when they happen 
to be higher than the minimum standards 
established by the Act for all of the states.” 

The impact of a decision of this kind is 
limited neither to the sugar beet industry 
nor to operations carried on in Montana. 
The following sample listing of industries 
which have been stamped “seasonal” under 
the FLSA gives an idea of the reach of 
such a decision: canning, citrus, cotton, 
fruit, vegetable, fur, grain, lumber, meat; 
mining, sand and gravel, tobacco and wool. 
The number of states which limit a day’s 
straight-time work to less than twelve 
hours is being increased every time state 
legislatures go into session—Montana Attor- 
ney General's O pinion No..89, February 8, 1950. 


Wages .. . Hours 


Portal Act No Rescuer 


If Administrator McComb institutes an 
injunction suit to restrain violations of the 
Fair Labor Standards Act, it will do the 
employer no good to yell “Help!” and hope 
for rescue by the Portal Act. True, the 
Portal Act relieves employers of liability 
or punishment for failure to pay wages if 
portal claims or reliance on administra- 
tive rulings is involved; but this relief, 
from its very nature, can extend only to 
past conduct on the part of the employers 
—not to future conduct. Since injunctions 
seek only to restrain future violative con- 
duct, and are not concerned with liability 
or punishment for past acts, the Portal 
Act is irrelevant as a defense—McComb v. 
First National Bank of Blue Island, 17 LABor 
Cases 7 65,475 (DC IIL, 1949). 


Pension Planning and Overtime Pay 


In these days of vociferous employee- 
security demands, the formulation of pen- 
sion and other welfare plans becomes an 
increasingly important phase of personnel 
policies with each passing month. If over- 
time-pay rules prescribed by the amended 
Fair Labor Standards Act are not observed 
when such plans are drafted, unforeseen future 
wage obligations could outstrip budgeted 
surpluses originally set aside by an employer 
to cover his estimated expenses. 

Employer-contributions to a welfare plan 
may be excluded from employees’ wages 
when figuring statutorily required overtime 
pay only if the contributions are “irrevocably 
made” to a “trustee or third person.” But 
in no case are the employer’s contributions 
creditable against any such overtime pay 
that may be due the employees. 

The types of plans which come under 
the heading of “welfare plans” are those 
offering old-age, retirement or insurance 
(life, accident or health) benefits to em- 
ployees. The Wage-Hour Administrator, in 
analyzing the federal overtime-pay require- 
ments in relation to these plans, comes up 
with the following rules: 


Qualifying factors—The Administrator 
interprets the statutory language to re- 
quire four conditions which must be met 
by pension and other welfare plans in order 
for an employer’s contributions to qualify 
for exclusion from overtime-pay calculations. 
They are: 

(1) A formal welfare plan must be set 
up by the employer; it may be either an 
employer-financed plan or an employer-em- 
ployee contributory plan. 
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(2) The plan must provide for either (a) 
death, disability or retirement benefits or 
(b) medical care, hospitalization and the like. 


(3) The employer’s contributions must 
be paid irrevocably to a third party, accord- 
ing to a trust or other funded arrangement, 
such as an insurance plan. Recapture or 
diversion of the funds by the employer is 
positively forbidden. Ordinarily, the em- 
ployer may not be the sole trustee where 
a single trustee is called for, nor may a 
majority of the trustees be representatives 
of the employer where the fund is handled 
by a group of trustees. However, the 
employer is permitted to turn funds over 
to himself as a trustee and then as trustee 
to turn them over to an insurance com- 
pany. Also, the employer may be the sole 
trustee if the plan meets the qualifications 
fixed by the Bureau of Internal Revenue 
for excluding the amounts paid to employees 
from the category of wages, since the Ad- 
ministrator takes the view that Bureau- 
qualified plans qualify under the FLSA 
regular-rate definition. (The Bureau fol- 
lows these guides: Employer-created pen- 
sion plans meet approval if set up primarily 
for retirement and if the funds are admin- 
istered by trustees. Sick-benefit plans fi- 
nanced by employers need not conform to 
trust requirements; they may be established 


by tradition, but all or a class of employees 
must be covered, the employees must be 
notified of the plan, and definite amounts 
payable, duration of payments and wait- 
ing periods (if any) must be established.) 


(4) Employees must have neither the right 
to assign their benefits nor the option to 
receive any part of the employer’s con- 
tributions in cash instead of the benefits 
(giving employees an option to receive a 
part of their own contributions in cash 
apparently would not prejudice the plan). 
However, provisions for severance payments 
to employees for causes other than retire- 
ment, disability or death, and for plan- 
termination payments will not disqualify 
the plan (severance or termination pay- 
ments will not increase the employees’ 
regular rates), 


Consequences of failure to qualify.—If a 
pension or other welfare plan does not 
meet the conditions imposed by the federal 
wage-hour law, the employer’s contribution 
must be treated as a part of the employees’ 
regular wages. As of the time he makes 
his contribution, it must be apportioned 
back over the workweeks of the period 
during which it accrued. This, of course, 
will increase the hourly rates, which, in 
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turn, will require payment of additional 
overtime wages for any overtime hours 
that may have been worked during the 
period.—Code of Federal Regulations, Title 
29, Chapter V, Part 778.6 (g), 15 F. R. 623. 


Profit-sharing plans are another means 
whereby employers give a little “extra” in 
behalf of employees. Overtime-pay requi- 
sites in connection with those plans were 
discussed in the February issue of the 
JOURNAL, 


The Statute of Limitations 
That Didn't Limit 


A two-year statute of limitations is 
applicable to wage suits brought by em- 
ployees under the federal wage-hour law. 
If the suit is not filed within two years 
after the wages become due, the employer 
may plead this statute of limitations as a 
defense. However, the employer’s right to 
do so is not unqualified: he will be “estopped” 
if any fraud or deception on his part 
causes the employee to delay the action 
beyond the two-year period. The follow- 
ing facts illustrate how estoppel can come 
into the picture. 

An employee mistakenly filed a wage 
claim against his employer as a corporation 
after the corporation had been dissolved 
and changed to a partnership. Despite 
this fact, one of the employer-partners filed 
an affidavit stating that the corporation 
was still in existence. By the time it was 
discovered that the corporation was the 
wrong party to sue, which necessitated the filing 
of a new suit, the two-year statute of limi- 
tations had run. Nevertheless, the employee 
filed another suit, this time against the 
partnership. The employer contended that 
the wage claim was now foreclosed by the 
time element. 

The court refused to dismiss the suit in 
the face of the employer’s false affidavit, 
giving as its reason: “The statute of limi- 
tations was never intended to be used as 
a sword but rather as a shield. It is an 
accepted general principle of law that when 
a defendant [the employer], electing to set 
up the statute of limitations, has previously 
by his own deception or violation towards 
a plaintiff [the employee] caused him to 
subject his claim to the statutory bar, he 
may be charged with having wrongfully 
obtained an advantage which the court will 
not allow him to hold.” 

The case was held open for trial on the 
issue of estoppel—Safrin v. Friedman, et al., 


17 LaBor Cases ¥ 65,653 (S. Ct. N. Y., 1950). 
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Time Bar on Wage Suits 


The two-year statute of limitations per- 
taining to employees’ FLSA wage suits is 
found in the Portal Act, which says that 
the action shall be considered to be com- 
menced “on the date when the complaint 
is filed.” New York has procedural rules 
applicable to wage claims under which the 
filing of a complaint is not required, for 
any purpose, prior to the entry of judg- 
ment—only the’ service of a summons is 
necessary to commence the action. 


In an effort to collect wages due under 
the FLSA, an employee elected to bring 
suit in a New York state court (both state 
and federal courts have jurisdiction over 
FLSA suits). In doing so, he followed 
the state procedure. The two-year Portal 
Act bar ran between the time summons 
was served and, obviously, before any com- 
plaint was filed, since the state procedure 
required no such filing. The employer, on 
a contention that the two-year period out- 
lawed the case, won a dismissal. The trial 
judge ruled that the limitation period writ- 
ten into the Portal Act was a substantive 
provision of that statute—not merely a 
matter of procedure—and therefore had to 
take precedence over the New York procedure. 

Upon appeal, the trial court’s ruling was 
affirmed.—Sauerzopf v. North American Ce- 
ment Corporation, 17 LABOR CASEs § 65,646 
(S. Ct. N. Y., App. Div., 1949). 


Subminimum Wages 
for Disabled Vets 


Officers in the regional offices of the 
Veterans Administration now have authority 
to issue temporary certificates permitting 
the employment of disabled veterans at 
subminimum wages—wages below either the 
seventy-five-cent minimum specified in the 
Fair Labor Standards Act or the applicable 
minimum fixed for government contracts. 
But the authority to issue such certificates 
is limited to veterans employed under voca- 
tional rehabilitation programs administered 
by the Veterans Administration. This au- 
thority comes by way of delegation from 
the Administrator of the Wage and Hour 
and Public Contracts Divisions of the 
United. States Department of Labor.— 
Administrative Order No. 394, 15 F. R. 558. 


Lumber Workers— 
Inside and Outside FLSA 


The past month brings us two cases on 
the applicability of the Fair Labor Stand- 
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ards Act, both concerning employees in 
the lumber industry. 

Woodcutters are the workers discussed 
in the first case. It is customary in the 
lumber industry to treat woodcutters as 
independent contractors, not employees. 
But it is not often that an independent- 
contractor argument holds up when the 
tests of the FLSA are applied—the wood- 
cutters are usually brought within the 
radius of the statute as employees. In 
this case the woodcutters were paid at 
piece rates by the lumber company, they 
were free to terminate their work at any 
time, they worked under a certain degree 
of supervision and they owned no equip- 
ment except their individual hand tools. 
These facts were insufficient to establish 
the cleavage necessary to rate them as 
their own bosses; the court finds them to 
be employees. Because they were not paid 
overtime compensation in accordance with 
the FLSA requisites, the lumber company 
was directed to restrain from violating the 
act in the future—McComb v. Cadillac Soo 
Lumber Company, 17 LaABor CASEs § 65,654 
(DC Mich., 1950). 


The new forestry and logging exemption 
written into the FLSA by the recent amend- 
ments would have taken in these wood- 
cutters if the lumber company had employed 
no more than twelve of them at one time; 
that number was exceeded. 


The second case involves a cook in a logging 
camp. The lumber company thought of her as 
being her own boss because she received the 
profits ensuing from operation of the cook- 
house, plus a subsidy for each meal served. 
But this lumber company was also wrong 
in its deduction where the FLSA was 
concerned. She was an employee and this 
is why: the company supervised the cook- 
house operations, paid the operating ex- 
penses and had the right to terminate the 
relationship at any time. But unlike the 
first case, this entployee came within the scope 
of an exemption—a white-collar exemption. 
Her managerial duties placed her in the 
category of an executive or administrative 
employee. Sole charge of the cookhouse, 
exercise of discretion in ordering supplies 
and equipment, authority to hire and fire 
a helper and compensation meeting the 
white-collar regulations (now fifty-five dol- 
lars weekly for executives and seventy-five 
dollars for administrative employees) satis- 
fied the exemption’s standards.—McComb 
v. Row River Lumber Company, 17 LaBor 
Cases § 65,656 (CA-9, 1950). 
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Learning to Make Shoes 
and Clothing 


Pending the outcome of a hearing to de- 
termine the justification for industry-wide 
regulations permitting the employment of 
learners in the shoe industry at rates below 
the seventy-five-cent minimum established 
by the Fair Labor Standards Act, tem- 
porary certificates permitting such employ- 
ment of learners were issued to 300 plants. 
The certificates will expire on May 25, 
1950. The hearing with respect to industry- 
wide regulations was resumed in Washing- 
ton, D. C., on March 22. 


Terms contained in the temporary shoe 
learners’ certificates are: The training period 
must not exceed 480 hours. Wages of 
sixty-five cents an hour must be paid for 
the first 240 hours and seventy cents an 
hour for the next 240 hours. But if 
experienced workers are employed on a 
piece-work basis, learners must be paid the 
same piece rates if their piece-work earnings 
exceed the subminimum hourly wage. The 
number of learners employed at one time 
must not exceed ten per cent of the number 
of workers in the plant. Learners may 
be employed only when experienced workers 
are not available and willing to work.— 


W-H Release PR-240, March 10, 1950. 


Learner certificates authorizing wage rates 
ranging from fifty-five to sixty-five cents 
an hour have been issued to 1,650 clothing 
manufacturing firms. Temporary regula- 
tions are the source of these certificates, 
since the record of the hearing held in 
February to consider permanent industry- 
wide regulations is still being studied. The 
certificates, which expire July 25, provide: 
Learners may be employed only in machine 
operating {except cutting), pressing, hand 
sewing and finishing operations involving 
hand sewing. They must be paid fifty-five 
cents an hour for the first 320 hours of 
learning and sixty-five cents for the remain- 
ing 160 hours, except in the corset branch 
where they must be paid sixty cents hourly 





during the entire learning period. How- 
ever, if the plant is operated on a piece-rate 
basis, learners are entitled to any earnings 
at piece rates which are over and above 
these subminimum rates. Learners must 
be limited to ten per cent of the produc- 
tive factory workers, but a maximum of 
ten learners is permitted in plants employ- 
ing fewer than one hundred productive 
workers. 


A special provision applies to learners 
who were on a clothing manufacturer’s 
payroll as of January 15: their learning 
period may be extended 160 hours if they 
are paid at least seventy cents an hour.— 
W-H Release PR-238, March 8, 1950. 


Administrator McComb wants to em- 
phasize: “It is not intended that higher 
standards for learners under State laws, 
the Walsh-Healey Public Contracts Act, 
or trade union agreements be lowered by 
these certificates.” 


Handicapped Workers 
in United States Territories 


Persons whose earning capacity is im- 
paired by age, physical or mental deficiency 
or by injury may be employed under the 
Fair Labor Standards Act at rates below 
the specified seventy-five-cent minimum. 
But this so-called relaxation of the mini- 
mum-wage requirement is not automatic: 
a special certificate permitting the employ- 
ment of handicapped workefs at submini- 
mum rates must be obtained from the 
Wage-Hour Administrator. 


With respect to handicapped workers 
located in United States territories, terri- 
torial officers are now empowered by the 
Administrator to grant or cancel these 
authorization certificates. The officers spe- 
cifically named as his delegates are the 
Territorial Director in Puerto Rico, the 
Territorial Representative in Hawaii and 
the Territorial Representative in Alaska.— 
Administrative Order No. 398, 15 F. R. 1331. 





THE READER WRITES—Continued from page 498 





Try it with any pair of numbers and satisfy 
yourself. Please do not ask me why it 
works. I like to quit when I’m ahead. 


THEODORE SISKIND 

New York City 
[It took a local statistician two days to 
determine why Mr. Siskind’s system of 
multiplication would work. After deter- 
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mining why, through extensive research into 
the theory of numbers, it took him seven 
hours to explain. By working backwards, 
and applying numerous theorems concern- 
ing numbers, he was able to determine the 
answer for himself and his audience. But 
it would take a couple of issues of our maga- 
zine to demonstrate why—so we'll skip it.— 
Editor] 
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NE of the most significant proposals in 

the labor law field—the President’s plan to 
terminate the office of the NLRB General 
Ceunsel—will become law on May 12, 1950, 
unless either House of Congress rejects the 
plan before that date. Behind the proposal 
lies a history of unyielding, and sometimes 
bitter, conflict between the National Labor Re- 
lations Board and its present General Counsel, 
Robert N. Denham. Since the early days 
of the Taft-Hartley Act, the Board and 
Mr. Denham have been disagreeing, with 
increasing frequency, on questions of inter- 
preting that act. In recent months, the 
clash has flared into open criticisms by 
Mr. Denham of NLRB decisions, with the 
Board retaliating by curtailing some of the 
powers which it had originally delegated to 
the General Counsel at the time the act 
went into effect. When the Board an- 
nounced that it was curbing the General 
Counsel’s authority, Mr. Denham retorted 
that he refused to submit to such action. 
On the heels of that exchange came the 
President’s proposal to solve the problem 
of split responsibility and divided authority 
in the NLRB by ending the office of the 
General Counsel and transferring his func- 
tions to the Board and its chairman. Pro- 
ponents of the plan (known as Reorganization 
Plan No. 12) declare that it will result in 
more efficiency and uniformity within the 
agency; opponents argue that a return to 
the Wagner Act method of combining 
prosecutorial and judicial functions in the 
Board would impair the Board’s status as 
an impartial tribunal. In any event, the 
outcome will be worth watching, for a re- 
jection of Plan No. 12 by either House of 
Congress would indicate that a majority of 
the members of that House favor retaining 
some independent authority for the General 
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Counsel, while Congressional acceptance of 
the plan would place upon the Board itself 
the ultimate responsibility of deciding 
whether ‘or not to issue complaints. Any 
change in the present organizational scheme 
might very possibly result in a different 
approach on the part of Board officers to 
the question of what constitutes an unfair 
labor practice under the Taft-Hartley Act. 


CONFLICT IN GRIEVANCE PAY 
LAWS ... Employees who represent a 
labor organization may not be paid for 
time spent discussing grievances with 
employees during working hours, the 
NLRB has ruled, even though the Fair 
Labor Standards Act requires that such 
time be paid for at the rate of at least 
seventy-five cents per hour, plus time and 
one half for hours over forty per week. 
Such payment, the Board held, consti- 
tutes illegal support of a labor union. 
The ruling was made when the Board 
affirmed, without discussion, a finding by 
an NLRB trial examiner that an employer 
had unlawfully supported and dominated 
a union. The examiner’s finding was based, 
in part, on his ruling that payments for 
grievance discussions at which manage- 
ment was not represented constituted ille- 
gal support of the union. The payments 
were not authorized, he decided, by the 
proviso to Section 8 (a) (2) of the NLRA, 
which permits employers to pay employees 
for conferences during working hours; 
that proviso, he concluded, permits pay- 
ment only for time spent in conferences 
with management, not for conferences at 
which management is not represented. 
The examiner rejected as immaterial the 
employer’s argument that the Wage and 
Hour Administrator has ruled that griev- 
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ance-conference time during working hours 
must be considered as time worked under 
the FLSA, regardless of whether or not 
management representatives are present 
(Axelson Manufacturing Company, 88 
NLRB, No. 155). 


CHECK-OFF OF DUES... Execution 


of a check-off agreement which does not 
conform to the requirements of Section 
302 of the LMRA is not, in itself, an 
unfair labor practice under the NLRA. 
A check-off agreement constitutes unlaw- 
ful support of a union only when it is 
made with a dominated union or a union 
which does not represent an uncoerced 
majority of the employees involved. Where 
an employer had coerced its employees 
and given assistance to the contracting 
union only by permitting, after the effective 
date of the amended NLRA, the renewal 
of an illegal union-security contract which 
was valid when executed, the employer 
did not lend illegal support to the con- 
tracting union by executing and continu- 
ing a check-off provision, even though the 
check-off did not meet the requirements 
of Section 302 of the LMRA (Salant & 
Salant, Inc., 88 NLRB, No. 156). 


When a majority of the members of an 
affiliated local union formed an independ- 
ent union, they had the power to assign 
to the independent the local’s right to re- 
ceive dues checked off from employees’ 
pay checks in accordance with individual 
check-off authorizations irrevocable for 
one year. Dues checked off after the 
assignment were held to be the property 
of the independent union and not of the 
affiliated local or of the national union 
with which it was affiliated (Louisville 
Railway Company v. Louisville Area Trans- 
port Workers Union, 17 Lapor Cases 
7 65,621 (Ky. Ct. App.)). 


Clarifying a situation which has caused 
considerable confusion to both manage- 
ment and labor representatives, the Attor- 
ney General of Indiana has ruled that the 
consent of the wife is not necessary to a 
wage assignment made by her husband 


for check-off of union dues, (Indiana 
Attorney General’s Opinion No. 17, March 
15, 1950.) 


Under Massachusetts’ recently amended 
laws on wage assignments, check-off of 
union dues is permitted in accordance 
with the written request of an individual 
employee, and such requests are valid 
assignments against a trustee process 
(Massachusetts, Chapter 154, Section 8, 
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as last amended by Chapter 204, Laws 
1950, approved March 13, 1950, effective 
June 11, 1950). 


RACE DISCRIMINATION ... In what 


is believed to be the first case of its kind, 
a hearing tribunal found an employer guilty 
of discriminating against a Negro because 
of his race, The tribunal, which had’ been 
appointed by the Inter-Racial Commission 
under the Connecticut Fair Employment 
Practice Law, ordered the employer to 
hire the Negro. The tribunal found that 
although the Negro was the first to apply 
for jobs advertised by the employer, and 
although he had all the qualifications for 
the work, the employer had hired four 
white applicants instead. The tribunal 
concluded that the Negro applicant had 
been rejected on account of his race. 
Other states which have fair-employment 
laws empowering a commission or other 
body to issue cease-and-desist orders in 
such cases are Massachusetts, New Jer- 
sey, New Mexico, New York, Oregon, 
Rhode Island and Washington (Report 
and Order of Hearing Tribunal in Com- 
plaint No. F. E. P. 120, Connecticut, March 
8, 1950). 


REHIRING OF STRIKERS .. . Unfair 


labor practice strikers need not be rehired 
if other employees, suspecting them of 
strike violence and fearing a repetition of 
the violence, refuse to work with them, 
said the United States Court of Appeals 
for the Third Circuit. Even if the em- 
ployeés’ suspicions were wrong, and even 
if their objections to the strike leaders 
were based partly upon the latters’ union 
activity, the employer may nevertheless 
refuse to reinstate them because of their 
fellow workers’ protests, the court ruled. 
“Tt is a reasonable inference,” the opinion 
declared, “that unless [the employers] 
had yielded to the employee pressure as 
they did, they would have been compelled 
to shut down their plant” (NLRB v. Henry 
E, Spiewak, 17 LaBor Cases § 65,600). 


STATE v. FEDERAL LAW ... A state 


court is not precluded from issuing an 
injunction against picketing raerely be- 
cause the picketed employer is subject to 
the National Labor Relations Act. The 
same instances of picketing may consti- 
tute both an unfair labor practice under 
the NLRA and a violation of state law. 
The NLRB has exclusive jurisdiction as 
far as the unfair practices are concerned, 
but the state court has jurisdiction to 
enjoin picketing for an unlawful purpose. 
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Where the NLRB declined to issue a 
complaint, on the ground that there was 
insufficient evidence to show a violation 
of the NLRA, a California court ruled 
that it had jurisdiction to enjoin picketing 
which was allegedly for a purpose unlaw- 
ful under both the NLRA and state law 
(Caneer v. Retail Clerks International As- 
sociation, 17 LABor CAsEs § 65,582 (Calif. 
Super. Ct.)). 


A state labor relations board has juris- 
diction to order the correction of labor 
practices forbidden by state law, even 
where the unfair practices are committed 
in connection with work performed under 
a contract with a federal agency, a state 
court has decided. A Wisconsin circuit 
court enforced an order of the Wisconsin 
Employment Relations Board directing 
the reinstatement of certain’: employees 
whose discharge was an unfair labor prac- 
tice under the Wisconsin Employment 
Peace Act, in a case in which the em- 
ployees were employed on building con- 
struction under a contract with the Fed- 
eral Works Administrator. The contractual 
relationship did not immunize the em- 
ployer as an agent of the federal govern- 
‘ment, said the court (WERB v. J. P. 
Cullen & Sons, 17 LABor CAsEs { 65,602). 


A union recently met defeat when it ap- 
pealed to the Interstate Commerce Commis- 
sion against state seizure of an interstate 
carrier. The Commonwealth of Virginia had 
seized and was operating an interstate bus 
line under the Virginia Public Utilities La- 
bor Disputes Law, in order to prevent a 
threatened strike which would affect the 
public welfare. As a result of the seizure, 
the union representing the bus line employees 
filed a complaint with the Interstate Com- 
merce Commission, seeking revocation 
of the certificate under which the line 
operated, on the ground that operation of 
the line by the state was in conflict with 
the policy of the Interstate Commerce 
Act, and the state did not have authority 
to eperate the line under the certificate 
issued to the company. The Interstate 
Commerce Commission rejected these con- 
tentions. It ruled that operation of the 
line under the seizure provisions of the 
Virginia law did not conflict with the 
labor policy of the federal act, and that 
the state agency had a right to operate 
under the certificate issued to the com- 
pany, since it was a guardian of a holder 
of the operating rights which was pre- 
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vented from carrying on its operations 
because of the threatened strike. Accord- 
ingly, the union’s complaint was dismissed 
(Report of the Interstate Commerce Com- 
mission, No. MC-C-1090, March 6, 1950). 


BARGAINING IN GOOD FAITH... 


A ruling of the Court of Appeals for the 
Sixth Circuit holds, in effect, that an em- 
ployer violated the NLRA’s good-faith 
bargaining requirements when it refused 
to supply the union representing its 
employees with information regarding 
employee production requirements on gov- 
ernment orders and methods used to cal- 
culate individual earnings. The court 
enforced an NLRB order based on find- 
ings that the employer had refused to 
bargain and had committed other unfair 
labor practices (NLRB v. Dixie Manufac- 
turing Company, Inc., 17 Laspor CASES 
7 65,640). 


An employer was under no obligation to 
recognize and bargain with a union which 
had lost a valid Board-conducted election 
two months before its second demand 
for recognition, even though the union 
offered proof of its majority status, a 
trial examiner for the National Labor Re- 
lations Board ruled. The examiner pointed 
out that, under the one-election-per-year 
rule, neither the employer nor the union 
could have obtained a determination of 
the union’s majority status in a represen- 
tation proceeding, The union should not 
be permitted to obtain a resolution of the 
question concerning representation by in- 
direction in an unfair labor practice pro- 
ceeding, the examiner concluded (Leslie 
Manufacturing Company, NLRB Case No. 
16-CA-150). 


The terms of rental of company-owned 
houses to employees are an appropriate 
subject to collective bargaining, a trial 
examiner for the National Labor Rela- 
tions Board decided. He therefore held 
that an employer’s refusal to negotiate 
with the certified representative of its em- 
ployees concerning the lease arrangements 
was unlawful (Elgin Standard Brick Man- 
ufacturing Company, NLRB Case No. 
39-CA-2). 


A certified union which changed its name 
and affiliation in order to be in compliance 
with the non-Communist affidavit provi- 
sions of the amended NLRA did not 
thereby lose its rights as collective bar- 
gaining representative. At the time the 
NLRB issued its order, the union was 
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directly affiliated with the CIO, which 
had not filed the reports and affidavits as 
provided in Sections 9 (f), (g) and (h). 
The order was conditioned upon compli- 
ance within thirty days. In order to 
meet this condition, the union transferred 
its affiliation to a CIO international union 
which was in compliance with those sec- 
tions. The Board then modified its order 
to the extent of substituting the new name 
which the union had adopted upon trans- 
ferring its affiliation. The employer con- 
tended that there was no duty to bargain 
with the union under those circumstances. 
The court decided that the identity of 
the union as bargaining representative re- 
mained unchanged, and that the employer 
was not relieved of the duty to bargain 
(NLRB v. Harris-Woodson Company, 17 
LaBor CASEs J 65,586 (CA-4)). 


An employer unlawfully refused to bar- 
gain with a union when he wrote to each 
employee that the employer would hold 
no more meetings with the union and 
would insist on retaining an incentive 
wage scheme, and that if the employees 
objected they could quit (Charles R. Arm- 
strong, 88 NLRB, No. 133). 


An employer has the right to replace eco- 
nomic strikers in order to continue busi- 
ness operations. However, the wnion 
representing the strikers retains its ma- 
jority status until the replacements are 
hired, and the employer is obligated to 
bargain with that union. Offering appli- 
cants for the strikers’ jobs a higher wage 
rate than that offered to the union was 
an attempt to bypass the strikers’ repre- 
sentative, the NLRB held. This unlawful 
conduct converted an economic strike itito 
an unfair labor practice strike, so that the 
strikers were entitled to their jobs even 
after replacements had been hired (Pacific 
Gamble-Robinson Company, 88 NLRB, No. 
100). 


Although an employer may insist upon a 
Board-conducted election before recog- 
nizing and bargaining with a union, such 
insistence must be motivated by genu- 
ine doubt as to the wunion’s majority. 
Threats and promises designed to dis- 
courage union adherence, made on the 
day following the refusal to recognize 
the union, indicated that the employer 
had not acted in good faith in demand- 
ing an election. The employer’s subse- 
quent willingness to enter into an 
agreement for a consent election and the 
employees’ action in circulating a peti- 
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tion requesting a Board election did not 
undo the harmful effects of the coercive 
conduct (Everett Van Kleeck and Com- 
pany, Inc., 88 NLRB, No. 138). 


An employer’s attempts to persuade its 
employees to abandon the union and to 
bargain directly with the employer were 
unlawful (Mission Oil Company, 88 
NLRB, No. 147). 


A radio broadcasting company did not 
violate the NLRA by entering into indi- 
vidual talent contracts with artists em- 
ployed at the radio stations, according 
to an NLRB trial examiner. The collec- 
tive bargaining contract executed by the 
employer and the union representing the 
artists gave the employer the right to 
enter into such individual contracts, and 
the talent contracts did not in any way 
interfere with the collective bargaining 
rights of the employees (Midland Broad- 
casting Company, NLRB Case No. 
17-CA-17). 


An employer refused to bargain with a 
union when it declined to tell the union 
the salary of each of the twenty-eight 
employees in a unit, an NLRB trial ex- 
amliner ruled. The employer and the union 
were negotiating pursuant to a wage- 
reopening clause which provided that any 
increases before the reopening date were 
to be merit increases entirely discretionary 
with the employer (Electric Auto-Lite 
Company, NLRB Case No. 8-CA-255). 


INTRA-UNION DISPUTES ... If a 


union meeting has been called in violation 
of the union’s constitution, all action taken 
at the meeting and subsequent thereto, in- 
cluding the removal of the union’s officers, 
is illegal and void, a New York court held. 
Pending trial, a temporary injunction was 
granted against such action (Legine v. 
Zavatarro, 17 LaBor CASES { 65,630 (N. Y. 
Sup. Ct.)). 


Because a local union intervened in, and 
compelled officers of its affiliated interna- 
tional union to intervene in, a court pro- 
ceeding involving property rights of the 
local, the international expelled the local 
from membership and revoked its charter. 
A federal court held that the expulsion 
and the revocation were void, because con- 
trary to the principles of natural justice 
(Printing Pressmen’s Union, Number 1 v. 
International Printing Pressmen and As- 
sistants’ Union of North America, 17 LABOR 
Cases 7 65,627 (DC of DC)). 
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New York's ‘‘System”’ 


Labor Relations in the New York Rapid 
Transit System, 1904-1944. James J. Mc- 
Ginley, S. J. Columbia University Press, 
2960 Broadway, New York 27, New York. 
1949. 635 pages. $6.50. 


A tremendous amount of research and 
conclusion-forming thought has gone into 
this practical study (and full emphasis 
should be given that adjective “practical”), 
for this examination of the labor relations 
problems of New York’s complex transit 
system contains an impressive amount of 
knowledge, organized for use in the public- 
utilities field. 


Indeed, the organization of the book, 
which is a King’s Crown Press publication, 
calls for sincere praise. Perhaps, confronted 
with the sprawling intricacies of the “sys- 
tem” itself, Father McGinley felt, more fully 
than most, the need for a carefully inte- 
grated and inclusive approach. 


The system, its vicissitudes under private 
management, public control and the merit 
system are analyzed in detail. The import- 
ance of this full consideration of the finan- 
cial and other management problems of the 
utility is, of course, readily recognized. All 
of these materials are essential data, if the 
labor relations of the system are to be viewed 
in their proper context. 


No less informative is the book’s explana- 
tion of transit jobs. Working conditions, 
occupations, facilities, hours of work and 
pay are carefully explained—and in a knowl- 
edgeable, nontechnical style which would 
not impose excessive demands upon the un- 
derstanding of any straphanger. It is re- 
grettable, indeed, that few straphangers are 
likely to read this book—regrettable because, 
granting that transit riders are sorely tried, 
a better understanding by them of the tran- 
sit workers and their job problems would 
certainly be a helpful excursion into the 
betterment of human relations. 


Books Articles 


It is only after clarifying this background 
material on the system and upon its em- 
ployees’ numerous unions that the author 
proceeds to the nub of his work—the labor 
relations problems of the transit system. 
Here, again, the study is organized for the 
utility technician, whether he be labor leader, 
utility executive or an administrator of one 
of the regulatory agencies. Labor relations 
problems and crises are examined under all 
three managements of New York’s transit— 
private, public and the civil-service merit 
system. Primary blame for troubled labor 
relations is placed by the author upon man- 
agement, both private and public. He sees 
its failure to create a method which would 
produce industrial peace and to develop 
techniques that would fulfill adequately the 
aspirations of the workers as the basic causes 
of unrest. Inevitably, wages and hours have 
been important issues, but they have not 
been, Father McGinley concludes, predomi- 
nant causes of dissension, particularly in more 
recent years. His recommendations, hinged 
though they are on conditions prevailing in 
New York’s outstandingly complex system, 
deserve careful examination by the utility 
field as a whole. 

Moreover, students of public-utilities prob- 
lems will be grateful to the author for years 
to come. His generous bibliography, co- 
pious notes and valuable, detailed tables 
form a sound base for future researchers. 


Unorthodox Approach to Keynes 


Two Memoirs. John Maynard Keynes. 
Augustus M. Kelley, Inc., 31 East 10th 
Street, New York 3, New York. 1949. 106 
pages. $1.75. 

Book-reviewing for a specialized, topical 
field offers few opportunities ior outfield 
deviations. However, no review of any book 
by Lord Keynes can be chalked off as 
escapism. For the theories of Keynes are 
fixed so firmly in our economic philosophies, 
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and are invoked so often in support of wage 
scales, that almost anything the man wrote 
holds interest for the labor expert. 


Actually, however, neither of these memoirs 
invades the specialized frameworks of labor 
relations or of wages and hours. They are, 
however, the publisher notes, the only 
papers which Lord Keynes expressly de- 
sired to be published after his death. Both 
of them are intimate and pleasantly easy in 
tone, written, in the first place, for reading 
at dinner meetings of his friends. One, “Dr. 
Melchoir, A Defeated Enemy,” retells the 
breaking of the blockade of Germany, fol- 
lowing the 1918 Armistice. In this decision 
Keynes played an important role. (So, too, 
he notes did our heavy surplus of price- 
guaranteed pigs.) 

Keynes’ narrative is a discouragingly vivid 
picture of the Peace Conference and of its 
scarcely veiled power-jealousies and formal 
stumbling blocks. His comments on Foch, 
Wilson, Lloyd George and the others have a 
sharp revitalizing quality. For a moment, 
reading the author’s personal impressions 
(acid-etched as they often are) the great 
figures of that first World War take shape. 
Versailles, the succession of “Conference 
trains” and the enormous blunders are 
brought forward into the reader’s presence, 
through two chaotic decades, to be spot- 
lighted in the destructive glare of after- 
knowledge. 


The second memoir is less historical than 
personal and, in this quality, for the student 
of Keynes, lies its very real interest. For 
this paper, appropriately titled “My Early 
Beliefs,” centers upon the philosophy, upon 
the attitude towards life which Keynes and 
his friends cultivated as undergraduates at 
Cambridge and upon how well these in- 
tensely individualistic concepts withstood 
the test of experience. 


Probing for meaning was an important 
element of this Edwardian collegiate belief. 
Indeed, the importance of certainty was more 
than an item: it was a preoccupation. The 
author quotes Professor G. E. Moore, the 
apostle of the group, as declaring that error 
is chiefly “the attempt to answer questions, 
without first discovering precisely what ques- 
tion it is which you desire to answer.” (One 
recalls, with an intimation of irony, the com- 
ment upon the misconceptions as to Keynes’ 
own economics with which Carroll Daugh- 
erty enhanced the 1949 report of the Presi- 
dent’s Steel Industry Board.) 


Keynes and the other undergraduates of 
his group were, by his own analysis, the last 
Utopians—the final believers in “a continu- 
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ing moral progress by virtue of which the 
human race already consists of reliable, ra- 
tional, decent people, influenced by truth and 
objective standards, who can be safely re- 
leased from the outward restraints of con- 
vention and traditional standards . . . and 
left, from now onwards, to their own sensible 
devices, pure motives and reliable intuitions 
of the good.” 

To trace the influence which this Utopian 
concept may have had upon the author’s 
later theories is too large a project for a 
review, regardless of the promises of dis- 
covery the venture would hold. However, 
in another sense these memoirs do bring a 
fresher understanding of Keynes. He 
emerges as a writer in the best traditional 
English style, a disciplined exponent of its 
careful compound of clarity and wit. Well 
worth noting, too—the Memoirs make 
Keynes an unexpectedly good source of 
quotation for most unexpected schools of 
thought. Particularly is this true of his 
analysis of why English top echelons hesi- 
tated to support the ending of the blockade 
of Germany: 

“The Blockade had become by that time 
a very perfect instrument. It had taken 
four years to create and was Whitehall’s 
finest achievement; it had evoked the quali- 
ties of the English at their subtlest. - Its 
authors had grown to love it for its own 
sake; it included some recent improvements, 
which would be wasted if it came to an 
end; it was very complicated, and a vast 
organization had established a vested in- 
terest.” 

What more aptly quotable material than 
this Keynes explanation exists for—for one 
—the Hoover Commission? 


Wage Dictionary 


Glossary of Currently-Used Wage Terms. 
Initially undertaken by Philip Arnow and 
completed by Charles Rubenstein, assisted 
in part by Edith M. Olsen. United States 
Department of Labor, Bureau of Labor 
Statistics. December, 1949. 38 pages. 


This booklet of indexed wage terminology, 
prepared by the Bureau’s Division of Wage 
Statistics, takes cognizance of the fact that 
special-purpose language has developed in 
the discussion of wages. These discussions 
concern such things as wage and salary ad- 
ministration, collective bargaining, account- 
ing, government regulation and statistical 
reporting. Some of the terms listed are 
purely statistical and infrequently found in 
day-to-day bargaining, but brief, clarifying 
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descriptions are given for the expressions 
which are likely to occur. Except in a few 
cases, where official government definitions 
or regulations are quoted, the definitions 
were specially prepared for this glossary and 
are designed to highlight the difference be- 
tween similar-sounding terms. They indi- 
cate current usage and, insofar as possible, 
point to existing disagreement with respect 
to individual terms. Obviously, the defini- 
tions are not intended to be standard or 
correct explanations of usage in cases in 
which no standardization exists. 


ARTICLES 


No-Strike Clause . . . These have pre- 
sented a number of important problems to 
arbitrators, among which have been the 
meaning of “strike,” and the effect of a vio- 
lation of the clause upon other aspects of 


it does not really add anything to the stand- 
ard complaint procedures. The rules and 
principles which the NLRB must apply in 
jurisdictional disputes are the same, it would 
seem, where it takes a case under Section 
10 (k) as in the normal complaint proceed- 
ings under Sections 10 (b) and (c). One 
may well ask, then, why the special pro- 
cedure contained in Section 10 (k) was in- 
cluded_in the act, so far, at least, as that 
section requires the NLRB to “determine” 
the dispute. Viewing the problem from this 
point of view, one is tempted to say that, 
in Section 10 (k) cases, the Board need not 
take into consideration the other rules and 
principles of the NLRA. But this is far 
from persuasive, for it is almost unthinkable 
that the Eightieth Congress meant to sac- 
rifice the anti-closed-shop principle in, of 
all things, jurisdictional disputes. Inciden- 
tally, no aid is to be found in the legislative 
history of the act. Both the committee re- 
ports and the debates in Congress are abso- 
lutely silent on the point. 

Consider now the case where the juris- 
dictional dispute is “determined,” not by 
the NLRB, but, in accordance with Section 
10 (k), by some independent agency estab- 
lished by agreement of the parties involved 
in the dispute. (Such an agency has been 
established to settle jurisdictional disputes 
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the contract. Such problems are thoroughly 
discussed in this article—Daykin, “The No- 
Strike Clause,” University of Pittsburgh Law 
Review, Fall, 1949. 


Mass Picketing and Free Speech 
The cases of Thornhill v. Alabama and Carlson 
v. California gave rise to a series of questions 
as to what kinds of picketing will be in- 
cluded in the constitutional guarantee of free 
speech. For a discussion of these problems, 
see Kletzing, “Mass Picketing and the Con- 
stitutional Guarantee of Freedom of Speech,” 
Rocky Mountain Law Review, December, 1949. 


Self-Employers and Unions How 
effective is the Taft-Hartley prohibition of 
the attempted organization of self-employers? 
What arguments may be made to justify 
union activity in this field ?—Herzog, “Organi- 
zation of Self-Employers by Unions,” Chicago- 
Kent Law Review, September, 1949. 


in the building industry.) “ It seems to go 
almost without saying that such independent 
agencies are scarcely likely to consider them- 
selves bound by the rules and principles of 
the Taft-Hartley Act, although it can be 
expected that the employer participants in 
such agencies, if any, may keep those rules 
and principles in mind. But, assuming—as 
seems reasonable—that an independent agency 
under Section 10 (k) is less likely than the 
NLRB to adhere strictly to the provisions 
of the NLRA, we then have a situation 
where the “determination” of a jurisdic- 
tional dispute may well depend on which 
agency does the “determining.” One might 
well be pardoned for questioning the wis- 
dom of legislation which permits of varying 
decisions on the same set of facts. 


UCH of what is unclear in the fore- 
i going abstract discussion of the NLRA 
will be clarified by considering the actual 
decisions handed down by the NLRB under 
Section 10 (k). The first case arose when 
the International Association of Machinists 
picketed a drydock in order to compel the 
employer to assign certain work, which was 
being performed by members of a CIO 
union, to members of the IAM. The NLRB 
held that the IAM had “no right” to engage 
in picketing for such purpose because it 





1% For the text of the agreement establishing 
the agency, see 2 CCH Labor Law Reports (4th 
Ed.) { 14,028. 
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represented none of the employees pres- 
ently performing the disputed functions; 
those employees, the NLRB found, had se- 
lected the CIO local as their representative. 
The way in which work-assignment and 
representation disputes overlap is thus ap- 
parent. On the other hand, the NLRB held 
that it could not, consistently with the 
closed-shop prohibition, make a perpetua! 
award of the work to the CIO local— 
although, because the latter had a valid 
preferential-hiring agreement with the em- 
ployer (executed before the effective date 
of the Taft-Hartley Act), the award could 
run until that agreement expired.” It will 
be seen, from this case, that the represen- 
tation principle introduced by the labor 
relations acts basically determined the dis- 
pute and that the anti-closed-shop principle 
affected the decision to the extent that no 
perpetual “award” of the work could be made. 


These same principles played a crucial 
role in the next two decisions handed down 
by the NLRB under Section 10 (k). When 
the CIO’s Longshoremen contended that its 
members should be awarded work allocated 
by the employer to men who selected the 
CIO’s Woodworkers as their bargaining 
representative, the Board held against the 
Longshoremen on the ground that the exist- 
ing workmen had not selected it as their 
bargaining representative. In such a case, 
the Board went on to say, traditional or 
customary patterns in the allocation of work 
are irrelevant.” 


Similarly, in a dispute between the Sail- 
ors’ Union of the Pacific and the Pacific 
Coast Firemen over certain unlicensed deck 
jobs, the NLRB held that the Firemen had 
no right to picket, in an effort to get the 
work, because the workers already engaged 
by the employer had selected the Sailors’ 
Union as their bargaining agent. The Board 
repeated in this case its conclusion that tra- 
dition or custom in the industry cannot give 
a nonrepresentative union a right to get jobs 
for its own members to the exclusion of 
a company’s own employees who are already 
performing the work. To hold the contrary, 
said the Board, would be to disregard the 
plain meaning of Section 8 (b) (4) (D), 
which makes the employer’s allocation final 





except where he is failing to abide by an 
NLRB certification or order.” 


The control which the act vests in the 
employer is brought cut most clearly by the 
NLRB’s decision in a case involving a dis- 
pute between the AFL’s Carpenters and the 
IAM. Here, the Carpenters contended that 
members of its Millwrights’ division were 
entitled to the job of installing turbines in 
a large power project. The employer, West- 
inghouse Corporation, had given this work 
to members of the IAM. Once again re- 
jecting tradition or custom as a guide, the 
Board held that it was powerless to cancel 
the employer’s award, in the absence of rep- 
resentation of the employees by the Carpen- 
ters: “We are not by this action to be 
regarded as ‘assigning’ the work in question 
to the Machinists. Because an affirmative 
award to either labor organization would 
be tantamount to allowing that organiza- 
tion to require Westinghouse to employ only 
its members and therefore to violate Section 
8 (a) (3) of the Act [the closed-shop pro- 
hibition], we believe we can make no such 
award. In reaching this conclusion we are 
aware that the employer in most cases will 
have resolved, by his own employment pol- 
icy, the question as to which organization 
shall be awarded the work. Under the 
statute as now drawn, however, we see no 
way in which we can, by Board reliance 
upon such factors as tradition or custom in 
the industry, overrule his determination in 
a situation of this particular character.” ” 


;* THE FIRST two or three cases under 
Section 10 (k), Board Members Houston 
and Murdock took exception to the approach 
of the NLRB majority. Their position seems 
to have been that the disputes involved were 
not “jurisdictional disputes” in the tradi- 
tional sense or within the meaning of Sec- 
tion 8 (b) (4) (D), and that, therefore, the 
NLRB should not have “determined” them 
under Section 10 (k). In subsequent deci- 
sions, however, Members Houston and Mur- 
dock, following reguiar NLRB policy, indicated 
that they were willing to go along with 
the approach taken by the majority. These 
facts are given because these two mem- 
bers made up a majority of the three- 
man panel which “determined” the ‘most 
recent dispute under Section 10 (k).” This 





1%” Moore Drydock Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8684, 81 NLRB, No. 
169 (1949). 

1% Juneau. Spruce Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8791, 82 NLRB, No. 71 
(1949). 

% Irwin-Lyons Lumber Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8816, 82 NLRB, 
No. 107 (1949). 
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Ed.) 1 9703, 88 NLRB, No. 169 (1950). 
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case, like the last one considered, involved 
a contention by the Millwrights’ division of 
the Carpenters’ Union that its members were 
entitled to perform certain work which had 
been allocated by the employer to members 
of the Machinists’ Union. The particular 


work involved was the installation of certain 


bottling machinery in a building currently 
being constructed. Practically all other 
work on the building, including the instal- 
lation of other machinery, was under the 
jurisdiction of AFL craft unions, pursuant 
to an agreement with the general contractor. 
The installation of the bottling machinery, 
however, was undertaken by the person for 
whom the building was being erected; and 
he, having had a history of bargaining with 
the IAM, used IAM members in the instal- 
lation of the bottling machinery. In all, 
nine members of the IAM were used in this 
work. The total value of the construction 
was $3,500,000. When the employer refused 
to assign the work to the Millwrights, the 
local AFL Building and Construction Trades 
Department, which had contracted with the 
general contractor, picketed the project, caus- 
ing all AFL tradesmen to cease work. IAM 
thereupon filed a charge under Section 8 
(b) (4) (D), and the Board took the case 
under Section 10 (k). 


In disposing of the case, the NLRB panel 
pointed to two crucial facts: first, that the 
contract under which the Millwrights ac- 
quired jurisdiction over the installation of 
other machinery on the project had no ap- 
plication to the installation of the bottling 
machinery, which was a separate operation; 
and second, that no existing NLRB order 
or certification gave the Millwrizhts any 
right to the disputed work. “In determin- 
ing “this dispute,” the NLRB panel said, 
‘it is sufficient on the facts before us, that 
Stroh [the employer] engaged employees 
to install the bottling machinery and that 
the Respondents [AFL unions] acted to 
force or require Stroh to assign this work 
to their own members.” The panel con- 
cluded: “Accordingly, we find that neither 
the Council nor the Millwrights is lawfully 
entitled to force or require Stroh to assign 
the work in dispute to members of the 
Millwrights rather than to employees of 
Stroh who are members of the IAM. How- 
ever, we are not by this action to be regarded 
as ‘assigning’ the work in question to the 
IAM.” 
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The Developing Law 








HE FOLLOWING POINTS emerge 
from the statutory scheme and the cases 
which have been decided: 

(1) The NLRB can make no perpetual 
award of the work in any jurisdictional dis- 
pute. The prohibition of the closed shop 
stands in the way of such an award. 


(2) Self-help action by unions to achieve 
jurisdiction over work is clearly outlawed 
in all but those cases where the employer 
is failing to abide by an NLRB order or 
certification; and even in those cases it is 
difficult to see how a strike or ‘boycott to 
achieve jurisdiction over work for a union’s 
own members would not conflict with the 
closed-shop ban. 

(3) The union’s only course of action, 
apparently, is to sell itself to the employees 
involved and to be selected by them as their 
exclusive bargaining representative. Where 
it attains such status it may rest.fairly as- 
sured that assaults by other unions will be 
suppressed by the NLRB. 


(4) The employer’s hand has been enor- 
mously strengthened jin jurisdictional dis- 
putes. His power over allocation of work 
has been restored to a considerable extent, 
although he must still pay due regard to 
the employer unfair practices defined in the 
NLRA. He cannot make work assignments 
which interfere with the right of self-organ- 
ization or which, by discrimination in em- 
ployment practices, encourage or discourage 
membership in any labor organization. Nor 
can he favor one labor organization in build- 
ing up his personnel; such action is violative 
of Section 8 (a) (2) of the NLRA, as well 
as Section 8 (a) (3). . 

(5) On the basis of the general scheme 
of the statute and NLRB interpretations 
thus far, one may conclude that the Section 
10 (k) procedure is largely superfluous or 
redundant, so far as NLRB “determinations” 
are concerned, for that procedure supplies 
nothing not already available under the rep- 
resentation procedure established by Section 
9, the unfair-practice procedure set forth ir 
Sections 10 (b) and (c) or the injunctive pro- 
cedure of Section 10 (1). And in respect to 
the provision in Section 10 (k) for settle- 
ment by private voluntary agencies, it would 
appear that the procedure is undesirable be- 
cause of the virtual certainty that such agencies 
will not resolve disputes in the same way 


* that the NLRB would. 
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WHAT SHOULD BE DONE ABOUT EMERGENCY STRIKES? 


—Continued from page 526 


the denial to all aggrieving parties of every 
form of corporate, organizational and indi- 
vidual tax exemptions or deductions for the 
duration of the noncompliance. Tax exemp- 
tions, like most other exemptions, are a mat- 
ter of governmental grace. Noncompliance 
with the law would be adequate reason for 
the government to deny the miscreants the 
tax exemptions to which they would other- 
wise be entitled. It is realized that in given 
instances an inequitable situation could be 
designedly produced by one side or the 
other. Nevertheless, with proper consider- 
ation, a suitable system of mechanical se- 
curity could be achieved. To assure the 
persuasiveness of whatever redressing meas- 


ures might be imposed, the absorption or 
restitution of individual levies by third per- 
sons or the organizations involved (as oc- 
curred in the case of John L. Lewis) could 
be effectively prohibited. 

As was previously indicated, it is not sug- 
gested that any of the proposals or views 
herein presented are either the most effec- 
tive or the most valid in the-premises. No 
pride of authorship is taken. They are merely 
submitted for whatever worth they may 
possess and with the sincere trust that, if 
not in these proposals, then in some other 
method, a solution for the labor problem, 
which is intolerable as it now exists, may 


be found. [The End] 
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A LOOK BACK 


April 2 
CIO-UAW workers of Ford Motor Company of Canada voted to 
strike on April 12 for $100-a-month pensions. Union officials said 
that eighty-three per cent of the 8,000 workers voted in favor of 
the strike. 

March 29 
General Motors and the United Auto Workers began talks on a 
new contract. The union is demanding $125-a-month pensions as 
part of a thirty-one-cent-an-hour economic “package.” The present 
two-year cost-of-living pay contract expires in sixty days. 

March 24 
The Labor Department announced that although wages have gone 
up 130 per cent in the last ten years, buying power has increased 
only thirty-five per cent. 

March 23 
The House Committee on Expenditures in the Executive Depart- 
ment approved President Truman’s plan to abolish the independent 
office of general counsel of the NLRB and transfer its functions to 
the NLRB and its board chairman. The vote was eighteen to seven 
in committee; the House will vote on the measure next week. 

March 17 
Consolidated Edison and its CIO employees in New York City 
have signed a contract which includes a wage increase and minimum 
monthly pensions of $125. 

March 15 
The NLRB began investigation of charges brought by a Canton, 
Illinois miner that he had been fined $50,000 by the UMW for 
attempting to lead a return-to-work movement on February 24. 
Fifteen hundred members of the AFL Ladies’ Garment Workers 
Union in Los Angeles, faced with a threat that the industry would 
quit the area, voted a ten per cent wage decrease. 

March 14 
The largest net income ever reported by a corporation in this 
country was announced by General Motors Corporation. Its 1949 
net earnings were $656,434,232. 

March 13 
President Truman, in line with Hoover Commission recommenda- 
tions, submitted to Congress twenty-one plans for reorganization 
of federal departments and agencies. Among the measures were 
the abolition of the Maritime Commission and the office of the 
general counsel of the NLRB. 
The Labor-Management Subcommittee of the Senate Committee 
on Labor and Public Welfare opened hearings on maritime hiring 
halls. Witnesses discussing the advantages of hiring halls and 
revisions in the Taft-Hartley Act needed to make them legal were: 
Joseph Curran, President, National Maritime Union, and James 
R. Gormley, Maritime Firemen’s Union. 

March 12 
Emergency reductions of coal-burning railroad services, ordered 
during the height of the coal shortage, were canceled by the ICC. 

March 7 
President Truman requested that Congress appoint a commission 
to study basic problems of the coal industry and recommend cor- 
rective measures. 
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